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Court of Appeals of the District of Colombia. 

1 

■ I 

No. 3092. 

Teresa 0. I)e Prevost, Appellant, 

J 

t i 

VS. 

Robert A. Young. j 

a Supreme Court of the District of Columbian 

At Law. No. 57521. | 

| 

Teresa 0. de Prevost, Plaintiff, 

vs. 

Robert A. Young, Defendant. 

United States of America, 

District of Columbia , ss: 

i 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District!, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 Declaration. 

Filed December 17, 1914. 

In the Supreme Court of the District of Colujnbia. 

I 

At Law. No. 57521. j 

Tesesa 0. de Prevost j 

vs. 

Robert A. Young. 

i 

The plaintiff, Teresa 0. de Prevost, sues the defendant, Robert A. 
Young, for that in, to wit, the month of May, 1912, the defendant 
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was, and for several months prior thereto had been, attorney for the 
heirs of one George C. Ilobson, deceased, before the Department of 
State, in connection with a certain case known as the Alsop Case 
against the Government of Chile; that in July, 1911, said case was 
decided against the Government of Chile, and an award was ren¬ 
dered in favor of the claimants in the sum of $906,666.78; that 
shortly thereafter said amount of money came into the custody of 
llie Department of State for distribution among the various claim¬ 
ants entitled thereto; that said claim was originally owned by the 


firm of Alsop <fc Company, of which said George C. Ilobson was a 
member; that one .Stanhope Prcvost was also a member of said part¬ 
nership. and that by a title derived through said Stanhope Prevost, 
since deceased, the plaintiff was entitled to a share in the said Alsop 
award; that said linn, during its active existence, was reorganized a 
numltcr of times, the various periods of organization being known 
as “terms” and numbered consecutively; that the membership of 
the said firm and the respective shares of such members, therein 
varied from time to time as a result of these reorganizations; 


2 that the title to the major portion of the proceeds of the Alsop 
award immediately upon its rendition vested in the legal 
representatives of the members of the said firm; that it therefore be¬ 
came necessary, as a preliminary to the distribution of said award 
by the Department of State, to determine to which of the said “terms” 
the said award belonged; that by an instrument in writing, signed 
by all the parties in interest and tiled in the Department of State on 
August 9, 1911, it was agreed that the said award should belong to 
the representatives of the partners of “Term 11”; that thereafter it 
was proposed bv the defendant herein. Robert A. Young, that the 
title to said award should be transferred, by agreement of all the 
parties in interest, to the representatives of the partners of “Term 9”; 
that it was essential to the validity of such an agreement that the 
plaintiff, as one of the parties entitled to a share of said fund, should 
sign said proposed agreement; that under the plan of distribution 
contemplated by said agreement the Estate of said Stanhope Prevost 
and the plaintiff personally would receive considerably less than 
under the planAf distribution contemplated by the former agreement 
referred to hereinabove; that for that reason the plaintiff for some 
length of time refused to sign said later agreement; that said de¬ 
fendant, Kolaert A. Young, at various times between the months of 
September, 1911, and May, 1912, for the purpose of inducing the 
plaintiff to sign said proposed agreement, falsely stated to said plain¬ 
tiff. in person and through her attorney, ITannis Taylor, and through 
her son-in-law. Mr. Ravnsford. that the said Estate of Stanhope 


Prevost would be largely benefited by the proposed distribution of 
the award to the heirs of' the partners of “Term 9”, by reason 
3 of the fact that the Estate of George G. Ilobson would be 


able to pay and would pay a larger amount of the debt due 
to the Estate of Stanhope Prevost than it would be able to do under 
the earlier plan of distribution; that relying upon said representa¬ 
tions, the plaintiff did sign said agreement transferring the title to 
the Alsop award from the representatives of the partners of “Term 
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11 ” to the representatives of the partners of “Term 9,” to her own 
great injury and detriment; that at the time of making the said 
statements complained of, said defendant was acting as attorney for 
the said heirs of George G. Hobson as aforesaid, and that he well 
knew at the time of making said statements that they were false and 
that his clients, the said heirs of George G. Hobson, did not intend 
to pay said claim of the Prevost Estate in whole or inj such part as 
would cause the said Prevost Estate to benefit largely, lor at all, by 
the adoption of the new plan of distribution of the Alsop award; 
but that he made such statements with the intent toj deceive and 
defraud the plaintiff; and that the plaintiff was damaged thereby 
in the sum of $32,533.90. j 

Wherefore the plaintiff claims of the defendant the said sum of 
$32,533.60, together with, costs of this suit. 

TENCH T. MAjRYE, 
Attorney for Plaintiff . 

Pica. | 

j 

Filed January 12, 1915. 


* 


For plea to the declaration filed herein, the defendant says that 
he is not guilty in manner and form as in said declaration alleged. 


FAUST & WILSON, 

Attorneys for j Defendant. 


4 Memorandum. 

January 18, 1915.—Joinder of Issue filed. 

\j / 


Supreme Court of the District of Columbia. 

I 

Monday, Octoberj 9tli, 1916; 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 


* 


* 


Come now the parties hereto by their respective attorhevs of record 
and a jury of good and lawful men of this District, to W 1 f : Geo. L. 
Tarbell, Samuel S. Ellis, Geo. W. Ilanes, John R. Lftng, A\m. H. 
Bell, Jos. T. Lvnch, John W. Honey, Wm. T. Doyle, Jacob I orton, 
Jos. F. Klein/G. A. Windeck and James E. Hutchinson, who are 
dnlv sworn to well and truly try the issues herein joined and after 

^ _ _ .* » • * J _ 1 J _ A__ » ^. 


Vim » VV ” v*. --, • . # 

the cause is heard in part, the jury is respited to tomo: 


tow morning 


at 10 o’clock. 
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Wednesday, October 11th, 1916. 

Session resumed pursuant to adjournment, lion. F. L. Siddons, 
Justice presiding. 


* * * * * * * 

Come again the parties hereto, in manner aforesaid, and the same 
jury that was respited yesterday, and after the cause is further heard, 
the plaintiff by her attorneys moves for leave to withdraw a juror 
and to amend her declaration, which is hereby granted. Whereupon 
a juror is now withdrawn, the remaining jurors are discharged from 
further consideration of the case, and plaintiff is granted leave to 
amend her declaration as she may l>e advised within five days hereof. 
Further this cause is hereby continued for the term. 


o Amended Declaration. 

Filed October 17, 1916. 

* * * * * * * 

Plaintiff sues the defendant for that heretofore, to-wit, in the 
month of May, 1912, she was and had been for a long time prior 
thereto entitled to a certain interest in a certain claim known as the 
Alsop Claim, and in the funds accruing from said claim, namely, 
$906,666.78, then in the possession of the United States, and in the 
custody of the Department of State of the United States for distri¬ 
bution among the representatives of the firm of Alsop & Company 
entitled thereto.! That the interest of the plaintiff in said fund 
amounted to one-fifth of the amount accruing to the estate of Stan¬ 
hope Prevost, deceased. That said Stanhope Prevost died prior to 
the 81st of December, 1870, and that on that day Henry S. Prevost, 
his son, and his executor, formed, with other persons, a society of co¬ 
partnership under the laws of the Republic of Chile under the name 
and style of “Alsop & Company,” the said Henry S. Prevost contrib¬ 
uting to the social capital thereof the sum of seventy-five thousand 
dollars as a special partner; the total capital of said society of co¬ 
partnership being six hundred thousand dollars. That the capital 
thus contributed bv Henry S. Prevost was the property of the heirs 
of the said Stanhope Prevost, deceased, said Henry S. Prevost being 
the executor of said Stanhope Prevost. That in said articles of co¬ 
partnership the participation of Henry S, Prevost was not stated to 
be in a capacity of executor or in representation of the Estate of 
Stanhope Prevost, but appeared as if the participation was that of 

Henry S. Prevost personally. That among the other special 
6 partners was a certain George G. Hobson, who contributed as 

a special partner, the sum of fifty thousand dollars. That 
the organization of the said firm of Alsop & Company was for a 
period of three years, beginning on the 1st of January, 1871. That 
there had been previous co-partnerships undertaken by the same 
persons (except that instead of the participation hereinbefore de- 
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scribed, of Henry S. Prevost, the said Stanhope Provost himself par¬ 
ticipated as partner) who constituted the said firm of Alsop & Com¬ 
pany, under a similar name and style, beginning on tihe 1st of Jan¬ 
uary, 1861, and continuing for a term of five years, and that the said 
term of co-partnership of the said partners was known also during 
its existence as Alsop & Company, and subsequently as Alsop & Com¬ 
pany, No. 0, and that in said term the participations of the several 
partners were in different proportions from those of the said Alsop 

6 Company aforesaid. That in the same way, the jeo-partnership 
known also during its existence as Alsop & Company, and called after 
its dissolution Alsop & Company, No. 10, was formed by the same 
persons (except that instead of the participation hereinbefore de¬ 
scribed, of Henry S. Prevost, the said Stanhope Prevost himself par¬ 
ticipated as partner) beginning on the 1st of Januarjj, 1866. That 
the said sum of $906,666.78 aforesaid was the fruity of an award 
made by the King of England acting under a Protocol dated 1st 
December, 1909, between the United States and Chile,! submitting to 
his decision the claim of Alsop & Company against the Republic of 
Chile, and that the said King of England, in the n)onth of July, 
1911, had determined the said case in favor of the said Alsop & Com¬ 
pany as formed as aforesaid on December 31st 1870 and had 

7 rendered an Award in favor of the representatives of the said 
firm of Alsop & Company, and that the said Republic of Chile 

had paid the said sum to the United States for the sgid representa¬ 
tives. That the plaintiff was then and for some timg prior thereto 
had been in the City of Washington for the purpose of transacting 
business in relation to said Alsop & Company Award, and for the 
purpose of collecting the sum of money due to the Estate of Stan¬ 
hope Prevost, as well as collecting certain claims which she, the said 
plaintiff, had individually against said fund. That at! that time and 
for a long time prior thereto, the representatives of the firm of Alsop 
and Company had sought the collection of the said claim, and had 
contemplated and arranged for its distribution among! themselves in 
accordance with the participation of the several partners, in the arti¬ 
cles of eo-partners'hip dated December 31, 1870. Tljat the title of 
the money so awarded subject to certain deductions for expenses, 
vested in the representatives of the members of said firm. That in 
accordance with the participation in said firm, the estate of Stan¬ 
hope Prevost was entitled to a large sum of said Award, to-wit: an 
amount based upon the participation of Henry S. Prevost as afore¬ 
said, amounting to seventy five thousand dollars of six hundred thou¬ 
sand dollars capital, and for special advances amounting to $67,- 
668.57; the exact amount to be determined after deducting certain 
payments to such creditors as should establish their claims. That 
the amount to which the Estate of Stanhope Prevost was thus entitled 
was an unascertained sum dependent upon the establishing of the 
claims of the creditors amounting to not less than t)ie sum accru¬ 
ing by reason of the said special advances and the said par- 

8 ticipation in the total available for distribution to the repre¬ 
sentatives of the firm of Alsop & Company. That the amount 

available to the representatives of the said George G. Hobson 
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amounted to the proportion available to them based upon his par- 
ticipation in the said firm of Akop & Company in the sum of li tv 
thousand dollars as aforesaid. 'Hurt during his lifetime the said 
Stanhope Provost had loaned to the said Ilobson the sum of iuenty- 
five thousand dollars, which the said Hobson had engaged to repay 
with interest. That the said Ilobson being unable to pay the same 
had made over to Henry S. Provost, aforesaid, a power to collect the 
share of the Alsoj> & Company claim to which the said Hobson 
should he entitled, and to apply the same in payment of the debt ot 
the said Hobson to the said Stanhope Prevost. But at the time 
aforesaid, to-wit, May. 1912, this said debt had accumulated until it 
amounted to not le<s than ninety thousand dollars. That by reason 
of the premises, there was due and owing by the representatnes ot 
the said Ilobson to the Estate of said Stanhope Prevost the whole 
of the said Hobson’s participation as aforesaid. That the defend¬ 
ant Robert. A. Young, then and there being attorney for the heirs 
of the said Ilobson, was then and there in the City of Washington 
urging that the Alsop Award should he distributed in accordance 
with the participations of the partners aforesaid in a prior term, 
to-wit. Alsop <fc Company, No. 9, and to set aside a certain instrument 
in writing by the 1 representatives of Alsop & Company, with the 
exception of the representatives ot the suid Ilobson, and of the said 
Stanhope Prevost. except in so far as a certain signature of one 
Crammond Kennedy, signed ad referendum for the widow 
9 of Henry S. Prevost constituted an agreement thereto of the 
representatives of said Stanhope Prevost, and bearing the 
date Aug. 9. 1911, when it was filed in the Department of State, 
providing for the distribution and assigning mutually the distrib¬ 
utive shares of said claim according to the articles of co-partnership 
of December 31, 1870, subject to the payment of certain claims of 
creditors. And the said defendant was seeking to set aside said 
agreement as aforesaid, and to induce all the parties in interest to 
make a new agreement among themselves to the end that the owner¬ 
ship of the funds available of the Alsop Award might he determined 
and distributed in accordance with the several participations in Alsop 
& Company, No. 9. That under such distribution as aforesaid, to- 
wit, that in accordance with the participations in Alsop & Company, 
No.’ 9. the heirs of George G. Ilobson would become entitled to a 
great, sum. to-wit, the sum of more than one hundred and twenty 
Thousand dollars. That it was essential to the validity of such an 
agreement that, plaintiff as one of the parties entitled to a share of 
said fund should sign said proposed agreement. 1 hat under the 
plan of distribution contemplated by said agreement, the Estate of 
said Stanhope Prevost, and the plaintiff personally, would receive 
considerably less than under a distribution among the representa¬ 
tives of Alsop & Company, based on the participations shown by the 
articles of co-partnership of December 31. 18/0, aforesaid, and the 
special advances made said firm, after taking into account the en¬ 
forceable claims of creditors. 1 hat for that reason the plaintiff for 
some length of time refused to sign said agreement. That said 
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defendant intending to deceive and injure the plaintiff, at 

10 various times between the month of September, 1911, and 
May, 1912, for the purpose of inducing the plaintiff to sign 

said proposed agreement, falsely stated to the said plaintiff in person, 
and through her attorney, Ilannis Taylor, and through her son-in- 
law, Mr. Raynsford, with whom as defendant well | knew plaintiff 
was in close and confidential relations that the said [Estate of Stan¬ 
hope Prevost would be largely benefited by the proposed distribution 
of the Award to the heirs of the partners of Alsop & Company, No. 
9, by reason of the fact that the Estate of George G. Hobson would 
be able to pay and would pay a larger amount of the debt due to the 
Estate of Stanhope Prevost than it would be able to do under the 
previous plan of distribution, and did then and there represent to 
plaintiff falsely, and intending that she should believe and should 
act upon his representations that his clients, the heirs of said Hobson 
did then intend that if she signed said document, to pay the debt 
due the Prevost Estate, as enabled by the receipt of a larger sum 
under the distribution plan proposed. That relying upon said rep¬ 
resentations, and believing the same, and induced thereby, the plain¬ 
tiff did sign said agreement, transferring the title of tlje Alsop Award 
from the representatives of Alsop & Company in the proportions to 
which they were entitled as aforesaid, unto the following named 
estates, and in the proportions indicated, to-wit: 

Estate of Joseph W. Alsop, deceased, 7 % % plus 1/9 of 20%%. 

Estate of Henrv Chauncev, same. 

Estate of Edward McCall, deceased, same. 

Estate of Stanhope Prevost, deceased, same. 

Estate of Theodore W. Riley, deceased, same. 

11 Estate of George J. Foster, deceased, 20%% plus 1/9 of 
20 %%. 

Estate of George G. Hobson, deceased. 2 1%% plusj 1/9 of 20%%. 

Estate of John Wheelwright, deceased. 1/9 of 20%%. 

Estate of George F. lloppin, deceased, 1/9 of 20%%, 

the said distribution being in accordance with the participations of 
the several partners in the firm of Alsop & Company, long previous 
to December 31, 1870, and known after its dissolution as Alsop & 
Company, No. 9. That the plaintiff did sign said agreement to her 
own great injury and detriment: that at the time of making the 
said statements complained of, said defendant was acting as attorney 
for the said heirs of George G. Hobson as aforesaid, and that he 
well knew at the time of making the said statements, that they were 
false, and that his clients, the said heirs of George G. Hobson, did 
not intend to pay said claim of the Prevost Estate in whole, or in 
such part as would cause the said Prevost Estate to benefit largely 
or at all by the adopt ion of the new plan of distribution of the Alsop 
Award, and that he made the statements aforesaid with the intent 
to deceive and defraud the plaintiff, and that thereby the ownership 
of said estate of Stanhope Prevost in said Award wigs less than said 
estate would have received in the share to which said estate was 
entitled in accordance with its ownership and rights in the Award 
as theretofore existing and so regarded by all the patties in interest. 
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That in consequence of said agreement, after said document had 
been filed with, the Secretary of State, said Secretary distributed to 
the estate of said Hobson a great sum, to-wit, $174,987.32; that 
thereafter the said estate always refused to recognize its debt 
12 to the estate of Stanhope Prevost; and only after a great 
expense of money and loss of time, and litigation, was said 
estate of Stanhope Prevost able to procure bv way of compromise a 
payment, to avoid further litigation, of a sum less than the amount 
to which said Hobson estate was entitled by its participation in 
Alsop ct Company as formed by the articles of co-partnership of 
December 31, 1870, to the great injury and loss of the plaintiff, and 
that the plaintiff was damaged thereby in the sum of $32,533.60. 

WJierefoie the plaintiff claims of the defendant the said sum of 
$32,533.60, together with the costs of this suit. 

Second Count. 

The plaintiff, Teresa O. de Prevost, sues the defendant, Robert 
A. Young, for that in, to wit, the month of May, 1912, the defendant 
w’as, and for several months prior thereto had been, attorney for 
the heirs of one George G. Hobson, deceased, before the Department 
of State, in connection with a certain case known as the Alsop Case 
against the Government of Chile; said case consisting of a claim 
by the firm of Alsop & Company against said government, v r as by 
a Protocol dated 1st December, 1909, submitted to the determination 
of the King of jEngland; that in July, 1911, said case w*as decided 
against the Government of Chile, and an award was rendered in 
favor of the representatives of the firm of Alsop & Company in the 
sum of $90(5,666. / 8; that shortly thereafter said amount of money 
came into the custody of the Department of State for distribution 
among the various representatives of the firm of Alsop & Company 
entitled thereto; that said claim was originally owmed by the 
13 firm of Alsop & Company, of which said George G. Hobson 
was a special partner; that one Stanhope Prevost (and after 
his death, his executor, Henry 8. Prevost, representing the estate of 
said Stanhope Prevost, deceased) was also a special partner of said 
partnership, and that by a title derived from said Stanhope Prevost, 
deceased, the plaintiff was entitled to a share in the said Alsop award; 
that the said firm during its active existence, was reorganized a num¬ 
ber of times, the various periods of organization being knowm as 
“terms” and numbered consecutively, to-wit; from one to eleven; 
the said terms from one to ten, inclusive, being for a period of five 
years, and the Term No. 11, being for a period of three years, from 
the first of January, 18/1—the said terms following successively in 
five years periods as aforesaid until the 31st day of December, 1870; 
that the members of the said firm and the respective share of such 
members therein varied from time to time as a result of these re¬ 
organizations; that the title to the major portion of the proceeds of 
the Alsop Au’aijd immediately upon its rendition vested in the 
representatives of the members of the said firm registered under the 
law r of Chile as Alsop <fc Co. and commonly known as Alsop & Com- 
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pany; that it was therefore necessary as a preliminary to the dis¬ 
tribution of said award by the Department of State to determine to 
which of the said “terms” the said award belonged; that therefore 
it was agreed by the parties in interest that the said award belonged 
to the representatives of the partners of “Term 11”; that the premises 
being as aforesaid it was proposed by the defendant herein, Robert 
A. Young, that the title to said award should be transferred by 
agreement of all the parties in interest, to the representatives 

14 of the partners of “Term 9”; that it was essential to the 
validity of such an agreement that the plaintiff, as one of the 

parties entitled to a share of said fund, should sign said proposed 
agreement; that under the plan of distribution coritemplated by 
said agreement the Estate of Stanhope Prevost and the plaintiff per¬ 
sonally would receive considerably less than said estate would have 
received in the share to which said estate was entitled in accordance 
with its ownership and rights in the award as heretofore admitted 
and agreed by all parties in interest except the estate of! said Hobson; 
that for that reason the plaintiff for some length of time refused to 
sign said later agreement; that said defendant, Robert A. Young, 
at various times between the month of September, 19(11, and May, 
1912, for the purpose of inducing the plaintiff to sign j said proposed 
agreement, falsely stated to said plaintiff, in person! and through 
her attorney, Hannis Taylor, and through her sod in law, Mr. 
Raynsford, with whom plaintiff was as defendant well knew, in close 
and confidential relations, that the Estate of Stanhope [Prevost would 
be largely benefited by the proposed distribution of I the award to 
the heirs of the partners of “Term 9,” bv reason of | the fact that 
the Estate of George G. Hobson would be able to pay and would pay 
a larger amount of the debt due to the estate of Stanhope Prevost 
than it would be able to do under the earlier plan of distribution; 
and did then and there represent to plaintiff that liis clients did 
then intend if she signed said document to pay the debt due the 
Prevost estate as enabled by the receipt of a larger sjun under the 
distribution plan proposed; that relying upon said representations, 
the plaintiff did sign said agreement transferring title to the Alsop 
award from the representatives of the partners bf “Term 11” 

15 to the representatives of the partners of “Teijm 9,” to her 
own great injury and detriment; that at the time of making 

the said statements complained of, said defendant ivas acting as 
attorney for the said heirs of George G. Hobson, as aforesaid, and 
that he well knew at the time of making said statements that they 
were false and that his clients, the said heirs of George G. Hobson, 
did not intend to pay said claim of the Prevost Estate in whole or 
in such part as would cause the said Prevost estate to benefit largely, 
or at all, by the adoption of the new plan of distribution of the 
Alsop award; and that he made such statements with intent to de¬ 
ceive and defraud the plaintiff; and that the plaintiff was damaged 
thereby in the sum of $32,533.60. 
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Wherefore the plaintiff claims of the defendant the said sum of 
$32,533.60, together with costs of this suit. 

! TENCH T. MARYE, 

CHAUNCEY HACKETT, 

: Attorneys for Plaintiff. 

Motion to Strike Out. 


* 


* 


Filed October 28, 1916. 
* * * 


* 


* 


Now comes the defendant by his attorneys and moves the Court 
to strike both counts of the amended declaration herein from the files 
and dismiss said cau<c and assigns for cause the following grounds: 

1. Because neither the plaintiff's original declaration, the evidence 
introduced at the trial, or her amended declaration state or make 
out any cause of action whatever. 

2. Because neither count of said amended declaration conforms 
to the evidence iintroduced by the plaintiff at the trial of this cause 

but on the other hand said evidence expressly contradicts the 
16 material allegations of both counts of said declaration. 

3. Because the amended declaration and each count thereof 


is uncertain, inconsistent, confused and prolix. 

4. Because the amended declaration is simply a verbose and 
frivolous re-statement of the cause of action attempted to be set up 
by the declaration without the addition of anv material averments. 

5. Because if the said amended declaration or either count thereof 
can be so construed as to state any cause of action, it is a new cause 
of action and is barred by the statute of limitations. 

FAUST & WILSON, 

D.. 

WILLIAM C. DENNIS, 
'Attorneys for the Defendant. 


Chauncey Hackett, Esq., Tench T. Marye, Esq., Attorneys for the 
Plaintiff. 

Please take notice that the foregoing motion will be called to the 
attention of the Court on the next regular motion dav. 

FAUST & WILSON, 

IX, 

WILLIAM C. DENNIS, 
•Attorneys for the Defendant. 


Copv received this 27th dav of October, 1916. 

CHAUNCEY HACKETT, 

Attorney for the Plaintiff. 


17 Demurrer. 

j|e ijc sje ifc ★ ♦ ♦ 

1. Now comes the defendant and savs that the first count of the 
plaintiffs amended declaration is bad in substance. 


TERESA O. PE PREVOST VS. ROBERT A. YOUNG. 

i 

2. And now comes the defendant and says that the second 
of the plaintiff’s amended declaration is bad in substance.' 

FAUST & WILSON, 

D., 

WILLIAM C. DENNIS, 
Attorneys for the Defendant. 


Matters of Law Intended to be Argued as to Both Counts. 

1. Misrepresentations aliened in the amended declaration are 
promissory in their nature and not statements of past or present 
fact. 

2. The a lleged representation do not relate to any past or existing 

state of facts?d nif at mos t am ount merely to a statement as to w hat_ 

third pnrtT^^Tnte nded to do m t he' future iTlTtam^ aJ JL 

certain act:—“ - 1 ~ * \ 

3. The Alsop Award was distributed by the Honorable the Secre- \ : 
tary of State under the provisions of the Act of February! 27th, 1898, 

(29 Statute, page 32) which imposes upon the Secretary, the duty y 
to “determine the amounts due claimants respectively”! and not by 
virtue of any agreement of parties however brought abejut. 

4. The facts set forth in the amended declaration negative the 
possibility of the plaintiff having suffered any damagfe in a legal 
sense by reason of the defendant’s alleged misrepresentations. 


i 7 

Attorneys for the Defendant. 

18 Chauncev TTackett. Esq., Tench T. Mayre, EscL Attorneys 
for the Plaintiff: 

j 

Please take notice that the foregoing demurrer will be called to the 
attention of the Court on the next regular motion diiy. 

FAUST & WILSON, 

I)., 

WILLIAM C. DEHNIS, 

Attorneys for the Defendant. 

Copy received this 27th day of October 1918. j 

CIIAUNCEY HACKETT, 

Attorney for the Plaintiff . 

Opinion. j 

Filed February 14, 1917. j 

* * * * * * | * 

This case is now before the Court on a motion to strike out and a 
demurrer to the amended declaration that has been filed herein. 

In order to a clear understanding of what follows, | it should be 
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stated that issue was joined under the original declaration, and the 
ease came regularly on for trial before a jury in October last. At the 
conclusion of the plaintiff s case in chief, a motion was made on be¬ 
half of the defendant for a directed verdict, and the Court intimating 
that the motion would have to be granted, but suggesting the possi¬ 
bility of an amended declaration, the plaintiff asked leave to with¬ 
draw a juror and to amend. This leave was granted, and the 
amended declaration, tlie subject of the pending motion and de¬ 
murrer. was thereupon filed. 

19 The original declaration stated a case of damages as and for 
a deceit or false representation practiced upon and made to 

the plaintiff by the defendant. The alleged cause of action grows 
out of what is known as the Alsop case, which involved a claim made 
by the Government of the United States, on behalf of certain of its 
citizens, against the Government of Chile, and this case was by 
agreement of the two nations referred to the King of England for 
determination. IT is decision awarded to the United States a sum in 
excess of $900,000.00, which was paid by Chile and under the law 
became subject to a distribution by the Secretary of State among such 
persons as lie should determine were entitled thereto. 

Broadly speaking, the Also]) case consisted of a claim originally 
owned and madi by a copartnership known as Alsop & Company, 
which was engaged in business in Chile. It was a copartnership 
of a certain type, and it seems to have conducted its business under 
a succession of agreements between the copartners known as “terms”. 
In effect these terms were agreements of copartnership for specified 
periods of time, and as the time arrived when one of these terms was 
about to expire. k new agreement would be made for a further term, 
and in one or more of these agreements, changes occurred in the 
personnel of the copartnership. 

Among the copartners was the late Stanhope Prevost, through 
whom the present plaintiff claims, and also one George G. Hobson. 
Stanhope Prevost also claimed to be a creditor of George G. Hobson 
for a large amount, originating in a loan or loans to him, which, with 
interest accumulations, had reached a considerable sum, about $90,- 
000.00, at the time the award was made by the King of Eng- 

20 land and the money held to be due by Chile to the United 
States was paid by the former. 

As is usual in such cases, on the announcement of the award a crop 
of claimants to the-fund made their appearance, and the Secretary of 
State, in the exercise of the authority conferred upon him by law 
and in the performance of his official duty thereby created, was 
called upon to determine the merits of these various claims. In the 
presentation of these claims for determination to the Secretary, it is 
alleged in the original declaration that by an instrument in writing, 
signed by all the parties in interest and filed in the Department of 
State August 9, 1911, it was agreed that the said award should belong 
to the representatives of the copartners of “Term 11”, being one of 
the various copartnership agreements hereinbefore mentioned. 
Under this term, the plaintiff claims that she, as one of the heirs at 
law or next of kin of Stanhope Prevost, would have received a larger 
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sum of money as her share than that which she would have received 
if the distribution had been made under Term 9, and that by Term 9 
the estate of the aforementioned George G. Ilohson would receive a 

large amount of money. ! . 

The gravamen of the present action is that the defendant by deceit 
and false representations practiced upon the plaintiff induced her to 
agree to a change of the proposed distribution by th(| Secretary of 
State, so that it should take place under Term No. 9 instead of Term 
No. 11, and the deceit and false representations are alleged to be 
that if she would agree to this change in the method of distribution 
“the Estate of George G. Ilohson would be able to pay and would 
pay a larger amount of the debt due to the Estate of Stanhope Pre- 
vost than it would be able to do” under Term No. 11, and, in 
21 effect, though not very clearly stated, the plaintiff in the pres¬ 
ent action would receive as lier share of the Prevost estate a 
larger sum of money than she would have received under Term No. 
11 , that is to say, that the amount that would be paid t|o the estate of 
Stanhope Prevost under Term No. 9, plus so much of! the indebted¬ 
ness as the estate of George G. Hobson would pay tej the estate of 
Stanhope Prevost, would entitle her to receive as her distributive 
share of the estate of Stanhope Prevost, this larger sum, which, in 
the ad damnum clause of the declaration, is alleged to be $32,533.60, 
and this is the sum of damages claimed by the plaintiff from the de¬ 
fendant for the alleged deceit or false representation, j 

Upon the trial of this case as heretofore stated, there was evi¬ 
dence tending to show that the defendant had made statements to 
the plaintiff and to her attorney. Dr. Hannis Taylor, to the effect that 
if she would agree to the stated change in the plan of distribution, 
the Hobson estate would be able to pay, and would pay, a largeT 
amount of its indebtedness to the Prevost estate. Put it also ap¬ 
peared clear to the Court that aside from the vague and general char¬ 
acter of these representations as testified to, the plaintiff did not rely 
upon them and was not influenced to agree to a change of plan of dis¬ 
tribution in conseauenee thereof. On the trial the testimony 
showed that the plaintiff for months opposed any such change, and 
the questions involved were the subject of much investigation and 
consideration by her counsel, who testified for the plaintiff at the 
trial, and who was studiously careful to say more than once 
22 that the defendant had not made any definite statements as to 
what the Hobson estate would do, but that the impression 
left upon his mind by what the defendant had said to him and what 
he was reported to have said to his client, was that the Hobson estate 
would make this larger payment on account of its indebtedness; and 
though this question was pending, a* has been stated, for months be¬ 
tween the parties, it does not appear that any serious attempt was 
ever made to have the Ilohson estate bound in some approved con¬ 
tractual form to do what it is alleged the defendant said it would 
do if the plaintiff would agree to the stated change in the method of 
distribution. The counsel further testified that the plaintiff finally 
agreed to the suggested change in the method of distribution, upon 
his recommendation that she do so. This Court also considered that 
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the statements testified to have been made to the plaintiff, constituted 
no false representations of either an existing or past fact or set of 
facts, and in this particular also there was wanting one of the essen¬ 
tial elements to successfully maintain an action of this character. 

The foregoing statement of what occurred at the trial of this case 
seems appropriate in disposing of the pending motion and demurrer 
for tJLu^rgaspn^ The amended declaration states no different cause 
of action than that set forth in the original declaration, that is to say, 
it states no different cause of action that might be permitted in an 
amended declaration growing out of the same set of facts alleged in 
the original declaration and admitted to he established bv the plain- 
stiffs testimony thereunder. It is far more elaborate than the orig¬ 
inal declaration. 1 hat consisted of* less than three pages of type¬ 
written matter. In some respects it is more specific than the 
2 o original declaration, but it remains an action for damages 
as and for a deceit or false representation; and it is fairly to 
be assumed that the testimony of essential facts in support thereof 
would be the same as that introduced on the plaintiffs behalf under 
the original declaration. 

If the Court is correct in this, another trial would be as vain as the 
first one. Of course, in giving leave to the plaintiff to amend, the 
Court did not intend, even if it had the power to do so, to give simply 
another opportunity to the plaintiff to introduce, under an amended 
declaration, the same testimony as to the essential facts as offered at 
the trial heretofore had. and upon which testimony the Court would 
be compelled to direct a verdict for the defendant. 

Counsel for the defendant and for the plaintiff have been most 
diligent in their presentation of the cases of their respective clients. 
Elaborate briefs have been submitted. The Court does not consider 
it necessary to take up seriatum the various questions discussed pro 
and con therein. ,It is of opinion that the matter should be disposed 
of by striking out the amended declaration. 

In doing so. the Court is influenced by the considerations stated 
above, and is not to lie construed as doing so upon the grounds alleged 
b\ the defendant in his motion to strike out. This disposition of 
the matter makes it unnecessary for the Court to consider either of 
the grounds of demurrer to the amended declaration urged by the 
defendant, although it must not be understood that some of these do 
not raise serious questions that might on consideration be held alike 
fatal to the plaintiffs cause of action. 

The amended declaration is ordered stricken out. 

F. L. SIDDONS, Justice . 

February 14th. 1917. 


24 


Supreme Court of the District of Columbia. 


Wednesday, February 14th, 1917. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons 
Justice presiding. 


* 
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Upon consideration of the motion of defendant filed herein, to 
strike out both counts of the amended declaration, it 5s ordered that 
said motion be, and the same is hereby granted. Whereupon, said 
counts are hereby stricken out. 

Motion to Vacate. 

Filed February 16, 1917. j 
* * * * * * * 

Now comes the plaintiff by her attorneys and moves the Court to 
vacate the order striking out the amended declaration and says that 
the said order and any judgment or dismissal in this case is erroneous 
ultra vires, beyond tlie jurisdiction of this Honorable Court, and is 
also contrary 7 to the rights and privileges of the plaintiff as guaranteed 
to her by the Constitution of the United States not tojbe deprived of 
property without due process of law, as guaranteed | to her by the 
Fifth Amendment thereof, and to have the right of trial by jury- 
preserved to her, this suit being at common law, whejre the value in 
controversy exceeds twenty dollars, as guaranteed to her by Amend¬ 
ment Seven thereof. Plaintiff says that the order dismissing her 
amended declaration is specifically violative of both of these constitu¬ 
tional provisions, of which she claims the protection. 

Plaintiff further says that to grant the motion to dismiss made by 
the defendant herein would be an act which is beyond the 
25 power and jurisdiction of this Honorable Court, and likewise 
violative of the constitutional provisions above Referred to. 

TENCH T. MARIE. 

CI-IAUNCEY HACKETT, 

Attorneys j for Plaintiff. 

Messrs. Wm. C. Dennis & Faust & Wilson, Attorneysjfor Defendant: 

Please take notice that the foregoing motion will | be for hearing 
on Fridav, Februarv 23, 1917. 

TENCH T. MARIE, 

CHAUNCEY HACKETT, 

Attorneys j or Plaintiff. 

Copv of above motion received this 15th day of February, 191/. 

' WM. C. DENNIS. 

FAUST & WILSON, 

By W. C. D., 

Attorneys for Defendant. 

Motion to Dismiss. : 

Filed February 16, 1917. I 

* * * * * * | * 

Now comes the defendant by his attorneys and moyes the Court to 
dismiss the above entitled cause at the plaintiff s costs and assigns for 
cause the following grounds: 
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First. The grounds stated in defendant’s motion to strike both 
counts of the plaintiff’s amended declaration herein from the files 
and dismiss said cause, filed herein on or about October 27, 1916. 

Second. The grounds stated in defendant’s demurrer to both 
counts of the plaintiff’s amended declaration, heretofore filed herein 
on or about October 27, 1916. 

1 bird. 1 he reasons stated by the Court in the opinion heretofore 
filed herein on February 14, 1917. ordering the plaintiff’s amended 
declaration stricken from the files. 

26 Fourth. Because of the failure of the plaintiff to comply 
with the order of the Court at the trial granting leave to 

amend. 

FAUST & WILSON, 

WM. C. DENNIS, 

Attorneys for the Defendant. 

Chauncev Hackett, Esq., Tench T. Marye, Esq., Attorneys for the 
plaintiff: 

Please take notice that the foregoing motion will he called to the 
attention of the Court on Friday, February 23, 1917.- 

WM. C. DENNIS, 

FAUST & WILSON, 
Attorneys for the Defendant. 

Copy received this loth day of February, 1917. 

CIIAUNCEY IIACKETT, 

Attorney for the Plaintiff. 


Supreme Court of the District of Columbia. 

Friday, February 23rd, 1917. 

Session resumed pursuant to adjournment, ITon. F. L. Siddons, 
Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys of record; 
whereupon, the plaintiff bv her attorney prays an exception to the 
action of the Court on February 14th 1917, in striking out both 
counts of plaintiff’s amended declaration, which is hereby noted. 

Thereupon, the motion of plaintiff filed herein by her attorney to 
vacate said order of February 14" 1917, being heard and con- 
27 sidered, it is ordered that said motion be, and the same is 
hereby overruled, and upon request of plaintiff’s attorney an 
exception is hereby noted. 

Further upon consideration of the motion of defendant filed herein 
by his said attorneys to dismiss this cause, it is ordered that said 
motion be, and the same is hereby granted and this cause is hereby 
dismissed. Upon request of- plaintiff’s attorney an exception is 
hereby noted. 
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Whereupon, the plaintiff by her said attorney, electing to stand 
upon her amended declaration, it is considered that the plain ti 
take nothing bv this action, that the defendant go hence without day, 
be for nothing held and recover of the plaintiff his costs ot detense 
to be taxed by the clerk and have execution thereof. 

From the order of the Court in overruling plaintiffs said motion 
to vacate and the order of the Court granting said motion of defend¬ 
ant to dismiss and the judgment herein, the plaintiff jby her said 
attornev, in open Court, notes an appeal to the Court of Appeals, 
whereupon, the penalty of a bond for costs is hereby fixed m the sum 
of One Hundred Dollars ($100.00), with leave to deposit $o0.00 with 

the clerk in lieu thereof. 

Memorandum. 

February 26, 1917.—$50 deposited in lieu of appeal bond. 

' 

J 

Assignment of Errors. 

Filed February 26, 1917. 


The Court erred: , j . . +Vwl 

1 . In striking out the first and second counts ot tne 

28 amended declaration. ! •, 

2 In overruling the plaintiff s motion to vacate the order 

of February 14, 1917 striking out the first and second counts of the 

amended declaration. . , _ , J 

3. In granting and not overruling the defendant p motion for 

iudgment of dismissal. , . . .! , , . 

4 In dismissing the suit on defendant s motion without a trial. 

o’. In overruling the plaintiff’s motion to vacate the judgment 
6 . In deciding against the right claimed by the plaintiff under 
the Fifth and Seventh Amendments of . the Federal Constitution to a 
trial by jury and to have the right of trial by jury preserved to her, 
and not to be deprived of her property without due prodess of la\\. 

7 In denying to the plaintiff her constitutional right to be heard 
before a iurv on a declaration stating a valid cause ot action. 

8 In making an unconstitutional judgment herein in derogation 
of the rights of the plaintiff claimed under the Constitution of the 
United States and especailly under the Fifth and Seventh Amend¬ 
ments thereto, on the specific counts set foit.i in the motion t «. 

9^ IiTdismissing the cause by striking out the declaration, not for 
any defect therein, but solely on the ground that the evidence to 
offered in support thereof would be insufficient to support the same. 

10 In exceeding its jurisdiction and acting ultra Mires m ma > 
an order striking the declaration and entering a judgment of dis¬ 
missal. 

3—3092a 
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11. In disregarding the right of the plaintiff to adduce evi¬ 
dence before a judge and jury in support of her amended 
declaration, said declaration not having been adjudicated to be legally 
insufficient, and the said plaintiff not having ever waived her right of 
trial bv jury. 

TENCII T. MARYE, 

CIIAUNCEY HACKETT, 
Attorneys for the Plaintiff. 

Copy received 

[Service]* of the above [accepted]* this 24tli day of February, 
1917. 

FAUST & WILSON. 

Bv W. C. DENNIS, 
w. c. DENNIS, 

Attorneys for Defendant. 

In accepting service hereof the attorney for defendant signing 
same struck out the words “service accepted” and substituted the 
words “copy received” before he signed the original, insisting that 
the latter phrase was all he would sign. 

CIIAUNCEY HACKETT, 

Attorney for Plaintiff. 

February 24. 1917. 


Designation of Record. 

Filed February 26, 1917. 

******* 

The Clerk will please include in the Transcript of Record of the 
above-named cause on appeal: 

1. The declaration. 

2. The defendant’s pleas. 

3. The minute entries showing the swearing of the jury, and the 
withdrawal of a juror, and discharge of the said jury without com¬ 
ing to anv verdict. 

30 4. The order of court granting the plaintiff leave to amend 

her declaration. 

5. The amended declaration. 

6 . The defendant’s motion to strike the amended declaration. 

7. The defendant’s demurrer to the amended declaration. 

8 . The opinion of the court and order striking out the amended 
declaration. 

9. The plaintiff’s motion to vacate the said order. 

10. The defendant’s motion for dismissal. 

11. The minute entry showing the action of the court on the 
foregoing two motions, and entry of judgment of dismissal, and 


[* Words enclosed in brackets erased in copy.] 
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plaintiff's exceptions thereto, the same being the minhte entry of 
Friday, February 28, 1917. 

12. The assignment of errors. 

13. The stipulation of counsel as to waiver of citation. 

14. Stipulation of counsel as to exceptions. 

15. This designation. 

TENCH T. MARYE, 
CIIAUNCEY HACKETT, 

Attorney- for, Plaintiff. 

Copy received 

TService|* of the above [accepted]* this 24th day of February, 
1917. 

FAUST & WILSON, 

By W. C. DENNIS, i 
W. C. DENNIS, ! 

Attorneys for Defendant. 

This paper was presented to the attorney for the defendant, Mr. 
Dennis, with the request that lie accept sendee of the same; Mr. 
Dennis thereupon signed the same, after altering the words of the 
notation from “service accepted” to “copy received ’ stating 
31 that the former words “were large words.” 


Februarv 24th 1917. 

t/ 7 


CIIAUNCEY HACIvETT, 

Attorney for Plaintiff. 


Stipulation. 

Filed March 1, 1917. j 

* * * * * * * 

It is hereby this — day of February, 1917, stipulated and agreed 
by counsel that Wm. C. Dennis and Charles F. WilsOn, Attorneys 
for the Defendant were present when the plaintiff noted her appeal 
in open court, and waive citation under the rule. 


Attorneys for Defendant. 
TENCH T. MARYEL 
CIIAUNCEY HACKjETT, 

Attorneys fo\r Plaintiff. 


[* Words enclosed in brackets erased in copy.] 
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Telephone Main 4’>39. 

Cable Address "Wildcn. 77 

Law OH ices of William C. Dennis, 

204. 810-812 Union Trust Building, 

Washington, 1). C. 

Feb. 28, 1917. 

Chauncev Ilackett, Esq., 1211 -A Conn. Avc. N. W. Washington, 

I). C. ' 

Dear Sir: I am returning herewith unsigned the originals of 
the two stipulations in Prevost v. Young, which you sent me Satur¬ 
day. 

With respect to the stipulation waiving citation of appeal counsel 
for the defendant while not presuming to advise counsel for the 
plaintiff feel for their own part, in view of the circumstances 
of this case and the repeated decisions of the Court of Appeals, 
it is so clearly unnecessary that they would not be justified 
in becoming parties to its inclusion in the record. 

With respect to the stipulation intended to take the place of a bill 
of exceptions in view of all the facts and circumstances of this case 
counsel for the defendant think it will be better for both parties if 
the plaintiff in perfecting and presenting her appeal proceeds under 
the rules as she may be advised rather than by way of stipulation. 

Very truly vours, 

W. C. DENNIS. 

W. C. D. II. L. K. 

Encs. 

Feb. 28. 1917. 


32 


Motion > to Modify Opinion . 

Filed March 1, 1917. 

******* 

Now comes the plaintiff by her attorney and asks that the Hon¬ 
orable Court modify the opinion filed herein on the 14th day of 
7, in so far as it may tend to prejudice her in respect 
to the statement of the evidence produced by the plaintiff herein at 
the proceedings which occurred in this case before the jury, prior 
to the withdawal of a juror on motion of the plaintiff. Plaintiff says 
that she testified, and that her former attorney, Dr. Hannis Taylor 
also testified to the verbal representations made bv the defendant that 
if she would agree to the proposed plan of distribution the Hobson 
Estate would thereby receive a much larger sum of money than the 
amount to which it was entitled under the first plan, and that thereby 
the Hobson Estate would be able to pay, and that the persons en¬ 
titled thereto were willing and intended to pay a larger 
33 amount of the debt to the Prevost Estate than would have 
been possible under the earlier plan. She says further that 
in addition to this testimony she produced and offered in evidence 
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the following letter, addressed to her son-in-law, with whom, as 
alleged in the declaration, the defendant knew that she was in close 
and confidential relations. 

“October 20, 1911. 

“My Dear Raynsford: -j 

“I have been wanting to write to you for the good .Lord knows 
how long, but I have been so very busy with this thingjand that that 
I have not had a chance to do much letter writing. 1 am sending 
you bv this mail a copy of my memorial in behalf of the Hobson in¬ 
terests, and from this you will see that I have had sonjie work to do 
in searching the records to get at all the evidence necessary to show 
how this Alsop award should be divided. j 

“In advancing the theory that Term 9 of Alsop &| Co., and not 
Term 11, owns the Gama claim—hence the Alsop award—I have 
taken most of the parties by surprise, as it has long been thought by 
all concerned that the hist term, No. 11, was the only term interested 
in the claim. If you will take the trouble to look into the matter 
you will, I am sure, see that I am right. I am glad to say that the 
Prevost interests will benefit by this new theory. Sta.nhope Pre- 
vost was a partner in No. 9 and his share in that term j will give him 
as much or more than H. S. Prevost’s estate would have gotten out of 
No. 11 both from capital and special advance. I don't think that 
Barings will get anything under the new plan, but thej Prevost estate 
will get more out of the Hobsons, by reason of their debt to Mr. 
Prevost, than Madam would have gotten out of the Barings. So on 
the whole the Prevosts will benefit considerably by reason of the 
new plan of division. Mr. Kennedy and Dr. Taylor both realize 
this and are working with me in the matter. 

“I am now in hopes that we will be able to get the Secretary to 
act in his personal capacity as an arbitrator to say how much should 
be allowed the several parties for sendees rendered for the common 
good. I have been using my best efforts of late to accomplish this, 
and if all will agree to be bound by the Secretarv’s decision I think 
he will undertake to act. Until very recently the Department had 
firmly held out against taking any part in these matters, but to pre¬ 
vent litigation we are in hopes that the Secretary will act personally 
in the premises. This will facilitate matters considerably and in a 
short time the whole case should be settled amicably. | 

“Enough of the Alsop case. How is every little thing with you? 
I was delighted to hear from Mrs. Raynsford and Carmen and to know 
that vou have all had such a delightful sumrrler. Also that 
34 you did yourself so well at golf, etc. I suppose that you are 
now settled down for another round of winter pleasures, 
theaters, suppers, dances, skating, and the like. I wish I might be 
over to help out in the good work. I often think of the good times 
I had last winter and wonder when they can be repeated. A strug¬ 
gling young lawyer is not given to making trips to Europe, though, 
and "to be consistent to my calling I suppose 1 shall have to remain 
on this side for a good long while. Business or pleasure should bring 
you and Mrs. Raynsford over here before a great while, though, and 
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then I will have the pleasure of repaying in a little measure some 
of the good things you did for me over there. 

“The weather here is delightful now. October is one of our very 
best months. The air is wonderful, the trees, with their somber tints, 
are bearliful, though melancholy, and withal it is good to be alive. 
Come on over and lets go 'possum hunting. 

“I called on Madam yesterday, but she was out. I also called on 
Dr. Taylor, her attorney. lie is very enthusiastic over Madam’s 
case, which he tells me lias just gone to print. lie says he has never 
seen a case that was more complete or more thoroughly substantiated 
by the proof. But take what lie says will (sic) a little grain of salt, 
and don t he too enthusiastic. He tells me that they are not asking 
for any certain amount, which is well. It is much better just to ask 
the Secretary for what he considers just and equitable, than to de¬ 
mand a third or a half of the award. Madam was looking well the 
last time I saw her,—about ten days ago. I will see her again in a 

dav or so. 

«/ 

“Give my regards to Godfrey and Mrs. Miller. ITow is the little 
lady with whom 1 was supposed to be in love? And to Miss Rayns- 
ford. Carmen, the mischievous. Mrs. Ravnsford, little Teddy and 
Rosita give mv best love, and for yourself take whatever you like 
best and charge it to 


“Yours most faithfully, 

v 7 


“R. A. YOUNG. 


“Remember me very kindly to Mr. Prevost & let him see the 
memorial. lie will find it of interest, no doubt. 

“R. A. Y.” 


Plaintiff says that she distinctly testified on the stand that she did 
rely upon these representations and was influenced to agree to the 
proposed new plan of distribution in consequence thereof. Plaintiffi 
says further that considering that under the first agreement the 
amount which the Hobsons would receive was $50,000 and under 
the second agreement the amount receivable by them was 
35 $144,189.40 of which the plaintiff offered evidence that it 

was shown that what the defendant meant to say in his said, 
letter to Ravnsford was that the Hobsons were going to pay a very 
much larger sum than the $25,000, which they would be able to pay 
under the first distribution agreement. The plaintiff says further 
that none of the foregoing matters appear in the statement on page 
four of the opinion filed herein, nor does the Court in anv way advert 
to the so-called illustrative statement produced and offeree! by the 
defendant, which said statement purporting to he a schedule showing 
that under the second distribution plan the Prevost Estate received 
no less than it would have under the first plan was untrue, incorrect 
and misleading. Plaintiff says furthermore that the only thing 
that she was not able to prove at the time that she appeared on the 
stand was that she received the copy of defendant’s said letter to Mr. 
Ravnsford before she agreed to sign the second agreement, but that 
afterwards she did find proof thereof, and so stated by her attorney 



23 





TERESA O. DE PREVOST VS. ROBERT A.- YOUNG. | 

in open court before the dismissal of the case. In setting forth the 
above facts, the plaintiff in no way waives her right to a trial by 
jury, and asserts further that she is advised that any discussion of 
the facts or the merits of the controversy is legally incompetent at 
this time. She says, however that she is advised further that she 
has the right to ask that the opinion of the Court be modified so 
that the facts therein recited shall set forth the substance of the evi¬ 
dence on the particular points referred to, as otherwise the opinion 
might operate to prejudice her in respect to the meritsj of the con¬ 
troversy. 

Wherefore the plaintiff moves that the opinion 1 may to this 
36 extent be modified, that justice may be done. 

TENCH T. MARYE, 

CHAUNCEY HACKETT, 

Attorneys for the\ Plaintiff. 

To Messrs. Faust & Wilson & Wm. C. Dennis, jEsq., Attorneys for 
the Defendant: 

Please take notice that the foregoing will be for hearing on Friday, 
March 2nd at ten o’clock. 

CHAUNCEY HACKETT, 

Attorney for- Plaintiff. 


Additional Designation of Record. 

Filed March 1, 1917. j 

******* 

The plaintiff also designates and asks the Clerk please to include 
in the Transcript of Record the following: 

16. Motion to modify opinion and order thereon, & this designa¬ 
tion. 

TENCH T. MARYE, 

CHAUNCEY HACKET]T, 

Attorneys for Plaintiff. 

A copy of the above served on the attorney for the defendant this 
1st day of March 1917. 

CHAUNCEY HACKETT, 

Attorney foit Plaintiff. 

\ 

Motion to Strike Out “Motion to Modify Opinionetc. 

Filed March 6, 1917. : 



Now comes the defendant by his attorneys and moves the Court 
to strike from the files the following papers, both filed by the plain¬ 
tiff through her attorneys on March 1, 1917; 
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37 First. The paper entitled “Motion to Modify Opinion”; 

Second. The paper entitled “Additional Designation of 
Record,” the same being a request upon the Clerk in advance of any 
action by the Court upon the motion aforesaid to include same to¬ 
gether with any order entered thereon in the transcript of record for 
the Court of Appeals. 

Defendant makes this motion on the ground that said papers 
represent a transparent attempt on the part of plaintiff to inject into 
the record of this case in the guise of a motion addressed to this Court, 
but obviously intended for use in the Court of Appeals, an incom¬ 
plete, misleading and absolutely erroneous statement of what oc¬ 
curred at the trial and what the evidence tended to prove which 
could otherwise not he included in the record on appeal. 

And defendant further moves that the time within which defend¬ 
ant may file the designation of record on his part, provided by Rule 5, 
paragraph “g” of the Rules of the Court of Appeals, be extended for 
five davs after the disposition of this motion. 

FAUST & WILSON, 

W. C. DENNIS, 

Attorneys for the Defendant. 

Chauncev Haekett, Esq., Tench T. Marye, Esq., Attorneys for the 

Plaintiff: 

Please take notice that the foregoing motion will be called to the 
attention of the Court on Friday, March 9th, 1917. 

FAUST & WILSON, 

W. C. DENNIS, 

Attorneys for the Defendant. 

Copv received this 6th day of March. 1917. 

TENCH T. MARYE, 

CIIAUNCEY IIACKETT, 

Per D., 

Attorneys for the Plaintiff. 


38 


Memoranda. 


April 3, 1917.—Time to file transcript of record extended to and 
including April 16, 1917. 

April 12, 1917.—Time to file transcript of record extended to and 
including April 30, 1917. 

Memorandum by Court. 

Filed April 23, 1917. 

* * . * * * * * 

Motion has been made on behalf of the plaintiff to modify the 
opinion of the Court, filed herein on the 14th of February, 1917, 
for grounds stated therein, and there is inserted in the motion copy 
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of a letter that was offered in evidence at the trial of the case. Just 
why this particular piece of evidence is inserted in the motion does 
not appear clear, and there is a further attempt made in the motion 
to make it appear that the testimony in the trial of the case is dif¬ 
ferent in some particulars than that which the Court has stated in 
its opinion. 

The Court is constrained to think that the object of these state¬ 
ments in this motion and the insertion of the letter referred to are 
not for their effect upon this Court, but in order that they may thus 
be presented to the reviewing tribunal. Attention is again called to 
the fact that at the conclusion of the plaintiff’s case when the case was 
being tried, a motion for a directed verdict in favor of the defend¬ 
ant was made. When confronted with this motion, the plain- 

39 tiff asked leave to withdraw a juror and amend her declaration. 
This was done after the Court had indicated that the motion 

to direct a verdict would have to be granted. At that moment, the 
plaintiff, if she believed that she had made out a prima facie case 
entitling her to go to the jury, should have stood upon the case so 
made and, upon a verdict for the defendant having been directed, 
excepted thereto and taken an appeal to the Court of Appeals. That 
she did not pursue this course entirely justifies the conclusion that 
she concurred in the basis of the motion for a directed verdict. 

Apparently by this motion to modify, an effort is now being made 
to have it appear that she had made out a prima facie case. 

A motion has been made by the defendant to strike out the plain¬ 
tiff’s motion to modify the written opinion of the Court, and to 
strike out an additional designation of record by the plaiptiff, which 
includes the motion to modify and the order thereon, although at the 
time of the filing of this designation, no order had been made nor 
has one been made up to the present time. 

While the Court is of opinion that there is no foundation for the 
plaintiff’s motion to modify, it will not strike it out, but vVill overrule 
it. The motion to strike out the additional designation will be over¬ 
ruled. 

The order is, therefore, that the plaintiff’s motion to modify the 
Court’s opinion is overruled, and the defendant’s motion to strike out 
said motion to modify and additional designation of record is also 
overruled. The defendant’s motion that the time within 

40 which the defendant may file the designation of record on 
his part be extended for five days from the date hereof is 

granted. 

F. L. SIDDONS, Justice. 

April 23, 1917. j 

Supreme Court of the District of Columbia.! 

Monday, April 23rd, 1917. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 


4—3092a 
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Upon consideration of the motion of the plaintiff filed herein by 
her attorneys of record on March 1st 1917, to modify the opinion 
of the Court filed herein on the 14th day of February, 1917, it is 
ordered that said motion be. and the same is hereby overruled. Fur¬ 
ther defendant's motions filed herein by his attorneys of record 
March 6" 1917, to strike out said motion to modify opinion and to 
strike out plaintiff's additional designation of record are hereby sev¬ 
erally overruled. 

V 

) 

Counter Designation of Record . 

Filed April 25, 1917. 

******* 

The Clerk will please include in the trail sc rifp of record of the 
above-entitled cause on appeal the following papers: 

17. The defendant’s motion to strike out the papers entitled 

41 “Motion to Modify Opinion” and “Additional Designation 
of Record.” 

18. This designation. 

FAUST & WILSON, 

By WM. C. DENNIS, 

Attorney a for the Defendant. 

Memorandum. 

April 27, 1917.)—Time to file transcript of record extended to and 
including May 7, 1917. 

42 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
41, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 57521 at Law, wherein Teresa 0. 
de Prevost is Plaintiff and Robert A. Young is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 
2nd day of May, 1917. 

[Supreme Court of the District of Columbia.] 

.1. R. YOUNG. Clerk, 

By ALF. G. BUIIRMAN, 

Ass’t, Cl'k. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3092. Teresa O. de Prevost, appellant, vs. Robert A. Young. Court 
of Appeals, District of Columbia. Filed May 4, 1917. Henry W. 
Hodges, Clerk. 
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Court of Appeals of the District of Columbia. 
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October Term, 1917. 

No. 3092. | 

Teresa O. De Prevost, Appellant, 

vs. 

Robert A. Young. 

i 

BRIEF FOR APPELLANT. 

I 

1. FACTS. I 

Action in deceit. The declaration charged that defend¬ 
ant, for the purpose of inducing plaintiff to sign an agree¬ 
ment for the distribution of a fund (the Alsop Fund) in 
which plaintiff was interested both personally and aS heir to 
an estate, falsely stated to plaintiff that the estate would be 
largely benefited by the proposed agreement to which he 
sought her signature, and that thereby certain other parties 
to said proposed agreement, clients of defendant \yould be 
enabled and would pay a large debt to the estate in which 
plaintiff was interested, well knowing, etc., with ijitent to 
deceive, etc.; and that relying upon the said representations 
plaintiff did sign said agreement transferring the titlje to said 
fund, etc., whereby plaintiff was damaged in the i sum of 
$32,533.20. (Rec., 1, 2, 3.) 

Plea, Not guilty. (Rec., 3.) 

At the trial, on the second day, the plaintiff mcjved for 
leave to withdraw a juror and to amend her declaration. 
Motion granted. A juror was withdrawn, the remaining 
jurors were discharged from further consideration of the 
case, and plaintiff was granted leave to amend her |declara- 


tion as advised within five days. Cause continued for the 
term. (Rec.,4.) 

Within the required time plaintiff filed her amended 
declaration. The amended declaration was in two counts. 
(Rec., 4.) 

The first count set forth fully the origin and status of the 
fund, the interest of the plaintiff and of the defendant s 
clients, the purport of the agreement for distribution, etc. 
(Rec., 4. 5, 6, 7.) In the original declaration it had been 
erroneously stated that the subsisting agreement among the 
interested parties was “signed by all the parties in interest.' 
This was not technically correct; some of the Prevost family 
had not executed the agreement; the representative of the 
Hobson estate had not signed, but this was not significant as 
the whole of the Hobson participation, (not more than 
$50,000) was due the Prevosts. In the amended declaration 
this error was corrected, the narr. was amplified, but the 
cause of action as stated was in substance the same. The 
defendant was charged with falsely and knowingly deceiv¬ 
ing plaintiff by inducing her to execute an agreement vary¬ 
ing the subsisting arrangement for the distribution of the 
Alsop Fund, by representing that thereby the estate in which 
she was a beneficiary would be largely benefitted, and also 
that thereby his own clients would be enabled and did then 
intend, if she signed the proposed agreement, to pay the debt 
due the estate in which plaintiff was interested. There were 
all the usual requisites of a declaration in deceit. (Rec., 4, 
5, 6, 7, 8.) 

The second count resembled the first, except that the firm 
of Alsop & Company is there stated to have been from time 
to time reorganized into successive periods of organization 
known as terms, consecutively numbered. Instead of plead¬ 
ing on the theory that the real and only “ Alsop & Com¬ 
pany ” was the firm of that name as articled on December 
31, 1870; the plaintiff contents herself with stating that the 
title to a major portion of the fund was in Term No. 11, 
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registered under the law of Chile as Alsop & Co. and gen¬ 
erally so known. (Rec., 8, 9.) 

The defendant filed a demurrer to both counts, stating as 
the matters of law intended to be argued that 

(a) the misrepresentations complained of were promis¬ 
sory and not statements of past or present facts; 

(b) the said misrepresentations did not relate td past or 
existing facts, but were a statement of the intention of a 
third party practically a repetition of (a); 

(c) that the distribution of the Alsop Award was not 
governed by the agreement of the parties interested in the 
fund;and 

(d) that the facts pleaded in the declaration “ Negative 
the possibility " of plaintiff’s suffering damage “ in a legal 

sense by reason of defendant’s alleged misrepresentations. 
(Rec.,11.) | 

Simultaneously defendant filed a motion to strike out the 
declaration, assigning as cause: 

(a) because no cause of action was made out either by 

(1) the old declaration, or by 

(2) the “ evidence introduced at the triat” or by 

(3) the amended declaration. 

( b ) because “the material allegations of the amended 
declaration ” were “ expressly ” contradicted by the “ evi¬ 
dence introduced by the plaintiff at the trial of this cause.” 

(c) because of uncertainty, inconsistency, confusion and 
prolixity. 

( d ) because the amended declaration is “ a verbose and 
frivolous re-statement of the cause of action attempted to 
be set up by the declaration without the additionl of any 
material averments;” and 

( e) because if a cause of action is stated it is a “new 
cause of action and is barred by the Statute of Limitations.” 

After argument, the Court (Siddons, J.) granted the 
motion to strike. (Rec., 15.) Plaintiff moved to vapate the 
order claiming that it violated her constitutional! rights. 
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(Rec., 15.) Defendant, on the same day, February 10 , 
1917, filed a motion to “ dismiss the . . . cause ” and 

“ assigns for cause the following grounds ” which were in 
short all the reasons previously stated as bases for the de¬ 
fendant’s motion to strike and his demurrer, the reasons 
“ stated by the Court” in the opinion filed February 4, 1917, 
and because of the “ failure of the plaintiff to comply with 
the order of court granting her leave to amend.” 

On February 23, 1917, Mr. Justice Siddons heard the 
argument on these conflicting motions, overruled the plain¬ 
tiff’s motion to vacate, and ordered that the defendant’s mo¬ 
tion to dismiss be granted. 

The minute entry of the judgment reads: 

“ This cause is hereby dismissed.” (Rec., 10.) 

From this judgment, plaintiff, claiming error, appeals. 
(Rec., 17.) 

2. SPECIFICATIONS OF ERROR. 

1 . It was error to strike out the amended declaration. 

2 . It was error to overrule plaintiff’s motion to vacate the 
order striking out the amended declaration. 

3. It was error to grant defendant's motion for judgment 
of dismissal; 

4. and order a judgment of dismissal without a trial; 

5. and to overrule plaintiff’s motion to vacate the judg¬ 
ment. 

6 . It was error to disregard plaintiff’s asserted right to a 
trial by jury, and to have the right of trial by jury preserved 
to her, as conferred on her by the Seventh Amendment of 
the Constitution of the United States. 

7. It was error to decide against the right claimed by 
plaintiff under the Fifth Amendment of the Constitution, 
not to be deprived of her property without due process of 
law. 

8 . It was error to deny to the plaintiff her constitutional 
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right to be heard before a jury on her declaration, stating 
as it did, a cause of action. 

9. The Court erred in making an unconstitutional judg- 

fc- ment in derogation of the rights of the plaintiff claimed 

under the Constitution of the United States and ^specially 
Articles of Amendment V and VII thereto, not to be de¬ 
prived of property without due process of law as guaranteed 
to her by the Fifth Amendment, and to have thfc right of 
trial by jury preserved to her, this suit being at common 
law where the value in controversy exceeds twenty dollars 
as guaranteed to her by the Seventh Amendment. 

10 . It was error to strike out the declaration, npt for any 
defect therein, but solely on the ground that th4 evidence 
which might be offered on the issues when the satne should 
be framed by future pleadings might be insufficient 

11 . It was error for the Court to assume the function of a 
jury, and to pre-judge and pre-determine matters of fact 
which were not at issue. 

12 . It was error for the Court to assume, pass upon and 
weigh the evidence after the jury had been discharged and 
the case continued. 

3. ARGUMENT. 

“ In suits at common law, where the value in controversy 
shall exceed twenty dollars, the right of trial by jury shall 
be preserved, and no fact tried by a jury shall be otherwise 
re-examined in any Court of the United State^ than ac¬ 
cording to the rules of the Common Law.” Const. U. S. 
Amend. VII. 

THE COURT BELOW OBVIOUSLY VIOLATED 
THE CONSTITUTIONAL PROVISIONS GUAR¬ 
ANTEEING DUE PROCESS AND THE PRESER¬ 
VATION OF THE RIGHT OF TRIAL BY JURY. 

(Specifications of Error: 1-12 inclusive.) 

To dispose of the case at bar, it is only necessary to apply 
simple constitutional principles. 
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The Slocum case is decisive. Slocum v. N. Y. Life In¬ 
surance Company, 22 S U. S., 304. 

The 10th, 11th. and 12th head notes of that case are: 

10. “ Under the rules of the common law when the court 

sets aside a terdict there arises the same right of trial by 

* 

jury as in the first instance.” 

11 . “ In the trial by jury, the right to which is secured by 
the Seventh Amendment, both the court and the jury are 
essential factors." 

12. “ Whether the facts are difficult or easy of ascertain¬ 
ment is immaterial, the guaranty of the Seventh Amend¬ 
ment operates to require the issues to be settled by the 
verdict of a jury unless the right thereto be waived.” 

The Slocum case arose from the action of a United States 
Circuit Court of Appeals in directing a judgment for the 
defendant to be entered below under the following circum¬ 
stances : 

Plaintiff sued on an insurance policy. The evidence being 
all in. the defendant moved for the direction of a verdict in 
its favor. The judge declined to direct a verdict. Verdict 
for plaintiff. Motion (under Pennsylvania practice) for 
judgment non obstante veredicto overruled. The evidence, 
preserved by a bill of exceptions, showed beyond doubt that 
the policy was not in effect at the time of the death, even 
taking the view of the testimony most favorable to the 
plaintiff. 

The Circuit Court of Appeals reversed the judgment and 
remanded the case and ordered a judgment on the evidence 
contrary to the verdict conformably to a Pennsylvania sta¬ 
tute and the practice in that state. (228 U. S., 375.) 

“ The real question,” said Mr. Justice Van Devanter, 
who delivered the majority opinion in the Supreme Court 
of the United States. “ is, whether in the direction given by 
the Circuit Court of Appeals there was an infraction of the 
Seventh Amendment.” 
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After quoting with approval Mr. Justice Story’$ opinion 
in Parsons v. Bedford, 3 Pet., 433, decided in 1830, in which 
the following remarks were made: 

“ The trial by jury is justly dear to the American 
people. It has always been an object of deep interest 
and solicitude and every encroachment upon it has been 
watched with great jealousy. . . . Ope of the 

strongest objections originally taken against j:he Con¬ 
stitution of the United States was the want pf an ex¬ 
press provision securing the right of trial by jury in 
civil cases. As soon as the Constitution was adopted, 
this right was secured by the Seventh Amendment of 
the Constitution proposed by Congress, and \^hich re¬ 
ceived an assent of the people so general as to establish 
its importance as a fundamental guarantee of the rights 
and liberties of the people ”: 

and, citing Walker v. New Mexico, &c., RR. Co., 165 
U. S., 596, and Capital Traction Co. v. Hof, 174 |U. S., 1, 
the learned justice dwells (p. 382) on the necessity of the 
co-operation of the two essential factors of judge and jury 
to satisfy the constitutional right; and he refers t<j> Barney 
v. Schmeider, 9 Wall., 24S, in which (strikingly analogous 
to our present situation) the evidence consisted of the testi¬ 
mony very voluminous and all in writing taken a few days 
before in another trial. It was put in with the assent of the 
parties and the approbation of the court, but it was not read 
to the jury because the court regarded it as necessarily re¬ 
quiring a verdict for the plaintiff. In a charge briefly re¬ 
ferring to it and explaining why it was not read, jhe court 
instructed the jury that their verdict should be for the plain¬ 
tiff, and the defendant excepted. Such a verdict] was re¬ 
turned and judgment was given on it. 

In reversing this judgment the Supreme Court of the 
United States, per Mr. Justice Miller, said: 




“ It is obvious that if such a verdict can be supported 
here when the very act of the court in doing this is 
excepted to and relied on as error, the trial by jury may 
be preserved in name, but will be destroyed in its essen¬ 
tial value and become nothing but the machinery 
through which the Court exercises the functions of a 
jury without its responsibility." 

“ It is insisted with much ingenuity that in this case 
there was no disputed fact for the jury to pass upon 
and that the only issue in the case being one of law it 
was proper for the court to dispose of it. If this were 
so the instruction of the court might be sustained, pro¬ 
vided the undisputed facts necessary to sustain the ver¬ 
dict had been submitted to the jury." (p. 384.) 

In Hodges v. Easton, 106 U. S., 408, the Supreme Court 
refused to countenance a judgment for plaintiff following a 
special verdict where the court gave judgment “ on the 
special verdict of the jury and facts conceded or not dis¬ 
puted upon the trial.” 

The Supreme Court, per Harland, J. said, inter alia, 

“We then have a case at law (in) which the jury 
were sworn to trv, determined, as to certain mate- 
rial facts by the court alone, without a waiver of 
jury trial as to such facts. It was the province of 
the jury to pass upon the issues of fact and the right 
of the defendants to have this done was secured by 
the Constitution of the United States. They might 
have waived that right but it could not be taken 
from them by the court. 

In Baylis v. Travellers Ins. Co.. 113 U. S.. 310, the parties 
differed as to whether the plaintiff’s evidence was sufficient 
to sustain a verdict in her favor, no evidence being presented 
by defendant. The court directed a verdict for the plain- 


tiff subject to its opinion on the sufficiency of the evidence, 
and the jury conformed to that direction. On further con¬ 
sideration, and construing the evidence in a manndr deemed 
most favorable to the plaintiff, the court ruled that it was in¬ 
sufficient because admitting of but one conclusion, namely 
that the insured's death resulted from a cause noj; covered 
by the policy. Judgment was then given for the defendant 
notwithstanding the verdict and the plaintiff brought the 
case up. 

The Supreme Court disapproved, saying: 

“ Without a waiver of the right of trial by jury by con¬ 
sent of the parties, the court errs if it substitutes itself 
for the jury, and passing upon the effect of the evidence 
finds the facts involved in the issue and renders judg¬ 
ment thereon.” 

“ This is what was done in the present case.! It may 
be that the conclusions of fact reached and stated by the 

j 

court are correct and when properly ascertained that 
they require such a judgment as was rendered.; That is 
a question not before us. 

“ The right of trial by jury in the Courts of tljie United 
States is expressly secured by the Seventh .'Article of 
Amendment to the Constitution, and Congress by statutes 
provided for the trial of issues of fact in civil cages by the 
court without the intervention of the jury only jwhen the 
parties waive their right to a jury by a stipulation in writ¬ 
ing.” Rec. Stat., 64S, 649. 

“ This constitutional right this court has always 
guarded with jealousy.” Elmore v. Grymes, 1 Pet., 
469; De Wolf v. Raband, 1 Pet., 476; Castle v. Bullard, 
23 How., 172; Hodges v. Easton, 106 U. S.,|408.” 

Baylis v. Travellers Ins. Co., 113 U. S., 320. 
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Summing up, these authorities, Mr. Justice Van Devanter 
says, in the Slocum case: 

“ They show that it is the province of the jury to 
hear the evidence and by their verdict to settle the 
issues of fact, no matter what the state of the evi¬ 
dence, and that while it is the province of the court 
to aid the jury in the right discharge of their duty 
even to the extent of directing their verdict where 
the insufficiency or conclusive character of the evi¬ 
dence warrants such a direction, the court cannot 
dispense with a verdict, or disregard one when given 
and itself pass on the issues of fact. In other words 
the constitutional guaranty operates to require that 
the issues be settled by the verdict of a jury, unless 
the right thereto be waived. . . . ” 

Demurrers to evidence and non-suits are distinguishable, 
and have no tendency to show that facts tried by a jury could 
be examined otherwise than on a new trial. (228 U. S., 392, 
393.) The common law doctrine of non-suits recognized 
that the plaintiff had a right to have the verdict of the jury 
taken (394) demurrers to evidence must admit every fact 
which the evidence of the adversary conduces to prove, and 
the admission must be of the facts not merely the evidence 
from which they are inferable. (388) 

After distinguishing the case of Transportation Co. v. 
Pullmans Palace Car Co., 139. U. S., 24, 38, and Cougliran 
v. Bigelozo, 104 U. S., 301, and stating that they afford no 
ground for departing from or overruling the repeated de¬ 
cisions reaching back to the last century, the opinion pro¬ 
ceeds to lay down the following principles, of which the first 
three are decisive of this appeal: 

“ (a) that we must look to the common law for 
definition of the nature and extent of the right of trial 
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by jury which the Constitution declares ‘sh^ll be pre¬ 
served.’ 

“(b) that the right so preserved is the rigljit to have 
the issues of fact presented by the pleadings jxied by a 
jury of twelve under the direction and superintendence 
of the court. 

“(c) that the rendition of the verdict is of the 
substance of the right, because to dispense with a ver¬ 
dict is to eliminate the jury which is no less pkrt of the 
tribunal charged with the trial than is the court, and 
“(d) that when the issues have been so tried and 
a verdict rendered they cannot be re-examined other¬ 
wise than on a new trial granted by the court in which 
the first trial was had or ordered by the appellate court 
for some error of law affecting the verdict.” 

In the light of these principles, how can the action of the 
court below possibly be sustained ? 

If, as the court below deemed, the plaintiff had p right to 
amend her declaration and start over again, she cannot have 
her cause determined on the facts, without a jury.| 

On what facts? There are no facts before the bourt. 

On what issue? No issue of fact is before the cpurt. 

Defendant has filed no plea. No issue has been joined. 

Yet the court assumes to weigh the testimony Which was 
presented before a jury which the court itself discharged 
without taking their verdict, and on that testimony |the court 
gives judgment for the defendant. It is precisely like the 
Baylis case, with the added element that here the jstatus of 
the cause was that it was pending on a demurrer to an 
amended declaration by which defendant admitted provision¬ 
ally every material fact well pleaded; it therefore exhibits 
one degree more of usurpation than the Baylis case. 

Our position is that a judge cannot assume to decide 
the merits of a controversy where there is any question 







of fact to be heard without a trial by jury, nor can a trial 
judge be too scrupulously careful in this regard. 

We say that it is especially improper for a judge to pre¬ 
judice a litigant by discussing evidence after a mistrial of 
the case has occurred. A mistrial is a nullity and passes 
out of the case. 

The action of the court below violates the Fifth Amend¬ 
ment. The Fifth Amendment of the Constitution provides: 
that no person shall “ be deprived of life, liberty or property 

without due process of law.” 

Hovey v. Elliott, 167 U. S., 409. 

The case of Hovey v. Elliott involved the question of the 
right of the Supreme Court of the District of Columbia in 
an equity case to order defendant’s answer stricken from 
the files and a decree pro confesso against him because he 
was held guilty of contempt. This was considered by the 
Supreme Court to be an infraction of the due process clause. 

The case at bar presents a similar infraction. There is no 
substantial difference between a decree given against a de¬ 
fendant whose answer is stricken out, and a judgment 
against a plaintiff whose valid declaration is stricken out. 
Assuming a total failure to prove the facts alleged in the 
declaration, the trial court could not dismiss the cause, for 
that reason, i without a verdict thus depriving plaintiff of a 
property right, and denying him the right to be heard, by a 
permanent adjudication of his rights so long as a declaration 
stating a caiise of action was on the files of the court. See 
Grieg v. Ware, 25 Colo., 184, where it was held to be a 
denial of due process to strike plaintiff’s pleadings, and 
render judgment for defendant, because of plaintiff s fail¬ 
ure to obey an order to file a new replevin bond. 

A judgment of dismissal in the case at bar is clearly 
wrong. Tested by the following definitions, can a judg¬ 
ment of dismissal here be upheld? 
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“ Due process ” is defined, in its relation to judicial pro¬ 
ceedings, as: 

I 

“ A course of legal proceedings according to those 
rules and principles which have been established in our 
jurisprudence for the protection and enforcement of 
private rights. 

Pennoyer v. Neff, 16 Wall., 733. 

“ Law in its regular administration thiiough the 
courts of justice is due process.” 

Caldwell v. Texas, 137 U. S., 692. 

The case at bar does not fall within the definitions quoted. 
The proceedings have been chaotic and the case has been 
pre-determined before any issue was before the qourt. 

If a case goes down from this court for a newj trial, can 
the judge below say: 

“ Oh, I know all about this case; I heard the evidence at 
the former trial. There is no use in having another trial; 
with my memory of the first trial, I will decide afid dismiss 
the case now ” ? 

Such an attitude is precisely the same in esserjce as that 
taken in the present cause by the judge below. Ah amended 
declaration was before him, stating a cause of action in 
deceit. His position, colloquially expressed, was : 

“ I know this is a good declaration, but as I remember 
the evidence given in support of the old one, aijiy further 
proceedings are idle. I will anticipate the defendant’s plea, 
hypothecate a jury, imagine the testimony and the demeanor 
of the witnesses, enact in my mind the argument Of counsel, 
my charge and the verdict.” 

But such is not a proper exercise of the judicial function; 
it is an ultra-legal piece of speculation, contrary to our whole 
theory of the judicial determination of disputes by a due pro¬ 
cess of law, solemn and impartial, consisting at least in suf- 





ficient and proper pleadings, free and unhampered oppor¬ 
tunity to each party to present his'case, consideration of the 
evidence by the jury under the instructions of the judge, a 
verdict and judgment in conformity with settled practice. 

To allow a judge to decide a case out of hand, because 
of his first impression that the evidence given at a former 
mistrial was insufficient, throws open the door to intolerable 
abuse. 

The justice below in his opinion after setting forth his 
impressions of the testimony, says: 

“ It is fairly to be assumed that the testimony of 
essential facts in support thereof (of the amended 
declaration) would be the same as that introduced in 
plaintiff’s behalf under the original declaration.’’ 

Of the amended declaration he says that it 

“ states no different cause of action than that set forth 
in the original declaration. ... In some respects 
it is more specific than the original declaration but it 
remains as action for damages as and for a deceit or 
false representation.’’ 

“If the Court is correct in this (i.e., in assuming that 
the testimony would be the same) another trial would be 
as vain as the first one.’’ 

This then is the syllogistic reasoning for the action taken : 

1. The amended declaration states a cause of action 
in deceit growing out of the same facts as those set 
forth as the cause of action originally. 

2. It is to be assumed therefore, that the issues 
framed, the witnesses, the testimony, and the course 
of the proceedings will be identical. 

3. Assuming that these two propositions are correct. 
I would have to direct a verdict for the defendant on a 
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new trial, because my impression of the evidence previ¬ 
ously adduced leads me to believe that the plaintiff 
ought not prevail. 

There is a fallacy in the second proposition. The assump¬ 
tion is unsafe that any legal proceeding can ever be exactly 
duplicated. At a later trial matters often wear a different 
aspect. “A new trial” says Blackstone (Com. \^ol. 3, p. 
301) “ is a rehearing before another jury. . . | . The 

parties come better informed, the counsel better prepared, 
the law is more fully understood, the judge is more master 
of the subject; and nothing is now tried but the re^l merits 
of the case.” 

The fallacy in the third proposition is three-fold. It is 
idle to discuss what might have been, and an intention to 
direct a verdict is not a verdict. Furthermore tlje judge 
turns himself into a jury if his view of what was proved by 
the testimony is made the basis of a final determination of 
the merits. 

Finally, the judge speaks as if he had some evidence 
before him. That is an erroneous assumption. jThere is 
no testimony legally before him. There is no issue of fact 
legallv before him. 

O * j 

We submit that the decision is unconstitutional,! and we 
think we have correctly stated the probable process of rea¬ 
soning by which the justice below, in the pressure of an 
arduous succession of trials may have arrived at thig uncon¬ 
stitutional result. 

I 

4. OTHER ERRORS INHERENT IN THE DECI¬ 
SION BELOW. 

When an action is dismissed it terminates forever the 
plaintiff's right of action. 

At common law a judgment of dismissal is unknown. 
9 R. C. L., 191. G Enc. PI. & Prac. 831, note 4. See Bond 
v. McNider, 3 Ired. (N.C.) 440. Perry on Common Law 
Pleading 217, 21S, 219. I 









The common law in the absence of statute or rule of court 
controls our practice. Code, 1. Under the power to make 
rules of practice, the Supreme Court of the District of 
Columbia has never sought to make any law rule providing 
lor dismissal except for non-prosecution. Rule 36. We neeo 
not stop to discuss Rule 36. as it has no application to the 

case at bar. 

Dismissal is. generally speaking, unknown in law courts, 
except in those courts where by code a statutory power of 
dismissal has been conferred. Strictly speaking, in the ab¬ 
sence of statute dismissal can only occur in equity and in 
courts of special jurisdiction. In the law-courts, defendant 
can get a final judgment only in one of the following modes: 

1. On a plea in abatement. 

2. Plaintiff non-suit. 

3. On demurrer. 

4. On verdict. 

5. On issue of nul tiel record. 

6. On case agreed. 

Rule 55, S. C. D. C. 

The present judgment is none of these. It purports to 
be a judgment of dismissal, founded on a motion to dismiss. 
But such a judgment is at law an anomaly. It may be sug¬ 
gested that it was intended to be an involuntary non-suit, 
but there is no foundation for this. Non-suit can occur 
only after issue joined. The judgment here purported to 
dismiss the case on the amended declaration alone before the 
defendant had pleaded to it. The Court had no power to 
order a peremptory non-suit, much less to “ dismiss.” Elmore 
v. Grymes, 1 Pet., 369; Crane v. Morris , 6 Pet.. 59S. 
Central Transp. Co. v. Pullman Palace Car Co., 139 U. S., 
24. The court's duty was to hear the case and to instruct 
the jury on the evidence. Parks v. Ross, 11 How f ., 362. 
Schuchardt v. Allens, 1 Wall., 359. Pleasants v. Fants, 22 

Wall. 116, 120. 
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What the lower court has attempted in effect goes far be¬ 
yond a peremptory non-suit. It is partial in its operation, 
as the defendant is relieved from pleading to the amended 
declaration, whereas the plaintiff has the door of the court 
shut in her face. 

In Rudolph v. Scnsener, 39 App. D. C., 386, where the 
Supreme Court of this District ordered a petition of the 
Commissioners’ dismissed, the Court observed: 

“ There is no reservation that the dismissal is with¬ 
out prejudice. The practice pursued is a peculiar one, 
and so far as we are advised there is no precedent for 
it in the practice of the Courts of the United States.’ 

39 App. D. C., 3S7. 

i 

In that case the Court of Appeals held that as tile plaintiffs 
had refused to testify, they had non-suited themselves, and 
that the case was really one of a voluntary non-suit. 

By no stretch, however, could the present case be regarded 
as an instance of voluntary non-suit. 

In another case in which the circuit court attempted to 
dismiss a law action (Craig v. Parish, No. 2706, Oct. Term, 
1914) for a failure to furnish a bill of particular^ the judg¬ 
ment was reversed. Again the power to dismiss was not 
argued. 

In Sniolik v. Polk, 44 App., 55, there was a: failure to 
file a replication which very properly might have been cause 
for a judgment of non-prosecution. The case was “ dis¬ 
missed.” 

This was nothing more or less than a typical and perfectly 
proper judgment of non-pros. Calling it a dismissal does 
not alter its character. 
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5. THE SUFFICIENCY OF THE AMENDED 
DECLARATION CANNOT SUCCESSFULLY 
BE ATTACKED. 


The Court below, in disregarding the defendant's de¬ 
murrer. virtually ruled that the declaration was sufficient. 

It is to be noted that defendant had joined issue on the 
original declaration, presumably because no real ground for 

demurrer existed. ^ 

We do not think that the defendant can argue the de¬ 
murrer before this court, as the ruling of the Court below 
was based wholly on the alleged prospective insufficiency of 
the evidence which might be adduced. 

Nevertheless, in Appendix A we present authorities which ^ 

we submit are decisive of the points urged below by the de¬ 
fendant in support of his demurrer. 

(See Appendix A.) 

6. HOW FAR MERITS OF THE CONTROVERSY 
BETWEEN THE PARTIES ARE INVOLVED. 


We conceive that the present status of this cause as pre¬ 
sented to this court for review does not afford any oppor¬ 
tunity for a discussion in this forum of the merits of the 
controversy between the parties. As we understand it a pure 
question of law is presented. 

However, as the judge below has thought proper in his 
opinion to set out his impressions of a part of the testimony, 
without setting forth in substance all of the same, we feel 
that we must in justice to our client protest the incomplete 
and highly prejudicial statements embodied in the opinion. 

We return to say (though it may be legally irrelevant) 
that the plaintiff did, and can prove a clear case of deceit: 
that she shows a prima facie case casting the burden of 
going forward upon the defendant. 
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If defendant be innocent how does he explain his written 
corroboration of his verbal representations in the contem¬ 
porary letter to Mr. Raynsford, the son-in-law of Mrs. 
Prevost, occupying as defendant well knew, a peculiarly 
confidential relationship to her, having advanced to her the 
money which enabled her to come to Washington. This 
letter was admitted in evidence, but it is wholly ignored in 
the opinion below. A motion to modify the opinion by re¬ 
minding the judge ( inter alia ) of this letter was overruled. 

• I 

The letter in its entirety follows: 

“ ROBERT A. YOUNG j 

“ 1722 Kilbourne St. N. W., 

“ Washington, D. C. j 

October 20, 1911. 

“ My dear Raynsford: 

“ I have been wanting to write to you fof the good 
Lord knows how long, but I have been so Very busy 
with this thing and that that I have not had a!chance to 
do much letter writing. I am sending you by this mail 
a copy of my memorial in behalf of the Hobson inter¬ 
ests, and from this you will see that I have had some 
work to do in searching the records to get at all the evi¬ 
dence necessary to show how this Alsop award should 
be divided. 

“ In advancing the theory that Term 9 of Alsop & 
Co., and not Term 11, owns the Gama claifn—hence 
the Alsop award—I have taken most of the parties by 
surprise, as it has long been thought by all concerned 
that the last term, No. 11, was the only term interested 
in the claim. If you will take the trouble to look into 
the matter you will, I am sure, see that I am right. I 
am glad to say that the Prevost interests will benefit by 
this new theory. Stanhope Prevost was a jJartner in 






20 


No. 9 and his share in that term will give him as much 

or more than H. S. Prevost s estate would have gotten 

out of No. 11 both from capital and special advance. 1 

don't think that Barings will get anything under the new 4 

plan, but the Prevost estate will get more out of the 

Hobsons, by reason of their debt to Mr. Prevost. chan 

Madam would have gotten out of the Barings. So on 

the whole the Prevost's will benefit considerably by 

reason of the new plan of division. Mr. Kennedy and 

Dr. Tavlor both realize this and are working with me ’ 

in the matter. 

“ I am now in hopes that we will be able to get the 
Secretary to act in his personal capacity as an arbitrator 
to sav how much should be allowed the several parties 
for services rendered for the common good. I ha\>. 
been usirig mv best efforts of late to accomplish this, 
and if all will agree to be bound by the Secretary's 
decision I think he will undertake to act. Until very 
recently the Department had firmly held out against 
taking any part in these matters, but to prevent litiga¬ 
tion we are in hopes that the Secretary will act per¬ 
sonally in the premises. This will facilitate matters 
considerably and in a short time the whole case should 
be settled amicably. 

“ Enough of the Alsop case. How is every little 
thing with you? I was delighted to hear from Mrs. 

Raynsford and Carmen and to know that you have all 
had such a delightful summer. Also that you did 
yourself so well at golf. etc. I suppose that you are 
now settled down for another round of winter pleas¬ 
ures, theaters, suppers, dances, skating, and the like. 

I wish I might be over to help out in the good work. I 
often think of the good times I had last winter and 
wonder when they can be repeated. A struggling young 
lawyer is not given to making trips to Europe, though, 
and to be consistent to my calling I suppose I shall have 
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to remain on this side for a good long whiles Business 
or pleasure should bring you and Mrs. Raynsford over 
here before a great while, though, and then 1 will have 
the pleasure of repaying in a little measure some of the 
good things you did for me over there. 

“ The weather here is delightful now. October is 
one of our very best months. The air is wonderful, the 
trees, with their somber tints, are beautiful, though 
melancholy, and withal it is good to be alive. Come on 
over and lets go ‘possum hunting. 

“ I called on Madam yesterday, but she was out. I 
also called on Dr. Taylor, her attorney. He is very 
enthusiastic over Madam's case, which he t^lls me has 
just gone to print. He says he has never $een a case 
that was more complete or more thoroughly substan¬ 
tiated by the proof. But take what he says with a 
little grain of salt, and don't be too enthusiastic. He 
tells me that they are not asking for any certain amount, 
which is well. It is much better just to ask the Secre¬ 
tary for what he considers just and equitable, than to 
demand a third or a half of the award. Hadam was 
looking well the last time I saw her,—aboiiit ten days 
ago. I will see her again in a day or so. 

“ Give my regards to Godfrey and Mrs. Miller. How 
is the little lady with whom I was supposed to be in 
love? And to Miss Raynsford, Carmen, th^ mischiev¬ 
ous, Mrs. Raynsford, little Teddy and Rosi^a give my 
best love, and for yourself take whatever ypu like best 
and charge it to 

“ Your most faithfully, 

“ (Signed) R. A. Yqung.” 

“ P. S. Remember me very kindly to Mr. Prevost and 
let him see the memorial. He will find it pf interest, 
no doubt. 

R. A. Y.” 
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We submit that the internal evidence disclosed by this let¬ 
ter alone shows that the defendant disregarded the law which 
requires good faith in business, and that law of good faith 
ought to be strictly enforced whenever a court has the oppor¬ 
tunity to apply it. 

How does the defendant explain this letter ? 

Nothing can be urged in extenuation but suggestions in 
which the opposing brief will doubtless be rich, that the acls 
complained of do not constitute fraud. 

It will be ingeniously argued that, even though defendant 
did make the representations which turned out to be falla¬ 
cious, that was not his fault as he could not foresee what his 
client's intention would be. 

It will be strenuously urged that, cz'en though defendant 
did make the representations complained of, plaintiff had no 
right to rely on them. 

It will be argued that even though the defendant did 
make the representations, the plaintiff did not rely on them. 

All of these, typical arguments can be dismissed as after¬ 
thoughts. 

They are not sound. 

Each one of these defensive arguments involves a dis¬ 
puted fact proper only for the consideration of a jury. 

Our position is. so far as the merits can be judged, that 
onlv one conclusion can be drawn from the record. that is, 
that it was shown that a fraud was practiced on the plain¬ 
tiff. 

7. CONCLUSION. 

We respectfully maintain (a) that the lower court violated 
the constitution, and its judgment should be reversed; and 

(b) that there is as the cause now stands no issue and 
that the defendant should plead to the merits; and 

(c) that sb far as the evidenciary facts can be deduced 
from the record the defendant did make the misrepresenta¬ 
tions complained of; and 
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(d) that the declaration has been virtually adjudged as 
sufficient, but even were its sufficiency here in question it is 
clear that it states an actionable deceit. 

Respectfully submitted, 

Tench T. Marye^ 
Chauncey Hack^tt, 
Attorneys for Plaintiff. 

APPENDIX “A.” | 

THE SUPREME COURT 

OF THE 

DISTRICT OF COLUMBIA. 

Teresa O. de Prevost, 

Plaintiff. 

v. >At Law, No. 57,521. 

Robert A. Young, 

Defendant. 

BRIEF FOR PLAINTIFF ON DEMURRER. 

L 

• The plaintiff sues the defendant for damages resulting 
from the defendant’s deceit in falsely representing the effect 
of a proposed distribution of funds, and representing that if 
the plaintiff agreed to vary a former distribution Agreement, 
that it would largely inure to her benefit. The plaintiff 
relying on these statements signed the agreement, and in 
consequence lost the rights to a considerable ataount of 
money secured by the earlier agreement and received n<> 
corresponding benefit. ,The defendant pleaded “ npt guilty ” 
and a trial was had which terminated by a voluntary mistrial, 
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the plaintiff’s motion to withdraw a juror being allowed. 
To the amended declaration the defendant demurs. 

Although the argument took a trend which made it seem 
as if the only representation declared on was a representation 
of the intention of the persons representing the Hobson 
interests, the fact is that the false representations were as 
shown by the declaration “ that the said Estate of Stanhope 
Prevost would be largely benefitted by the proposed distri¬ 
bution of the Award . . • and . . - the heirs 

of said Hobson did then intend that if she signed said docu¬ 
ment. to pay the debt due the Prevost Estate, as enabled by 
the receipt of a larger sum. By these words the defendant 
represented falsely the state of mind of the parties whom he 
represented, and not only did he confine his representations 
to that state of mind but he also definitely misrepresented 
the legal effect of the proposal, and also the absolute result 
which was dependent on complicated calculations and allow 
ances. The defendant in his argument entirely ignored this 
second element in the representations, and confined himself 
to the contention that the representation of the state of mind 
of the defendant's principal was not a representation of a 

fact. 

We conceive that in any event the demurrer should be 
overruled on the ground that'the representations as to the ef¬ 
fect of the proposal was a representation of fact. Taking 
this for granted, it is. strictly speaking, unnecessary to argue 
the defendant’s contention further. But as, in our opinion, 
his contention is not well founded in regard to that part of 
the representation w : hich related to the intention of the Hob¬ 
son parties, \Ve have in this brief set forth, perhaps unneces¬ 
sarily, our view on that point. 


According to defendant’s contention, the question in¬ 
volved in this demurrer is whether an action of deceit can 
be predicated against an agent upon a statement made by him 
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with knowledge of its falsity as to the intention of his 
principal. / 

It is well established that ordinarily a statement of inten¬ 
tion which remains unfulfilled does not constitute deceit. But 
it is almost equally well established that a statement of inten¬ 
tion made with a determination not to perform the same 
does constitute deceit. From the full lists of ckses in the 
notes to 10 L. R. A. (N. S.), 640 and 24 L. R. A. (N. S.). 
735, it appears that the only jurisdictions that fail to recog¬ 
nize this exception are Illinois, Indiana, and Missouri, with 
perhaps New York. 

The following are a few of the general statements of these 
principles as given in the text books: 

“ A man's intention or purpose at a givert time is in 
itself a matter of fact and capable (thoughj the proof 
be seldom easy) of being found as a fact." 

Pollock on Torts, 188. 

• I 

“ Whether a false statement of intentidn may be 
actionable appears not to be definitely settled. On the 
one hand it is held that, although it is difficult to prove 
what the state of a man's mind is at a particular time, 
yet if it can be ascertained it is as much a fact as any¬ 
thing else; and thus a statement of intention! is a state¬ 
ment of fact, and if it is false and accompanied by the 
necessary elements of actionable fraud, it rpay consti¬ 
tute grounds for an action of deceit. On the other 
hand it is held that a statement of intention is merely a 
promissory statement and therefore is not actionable, 
although false. 

“ The general rule above stated is held td apply, in 
some jurisdictions, although the promise is accompanied 
with an intention not to perform it, the proper remedy 
in such case being upon the promise, if valid- In most 
jurisdictions, however, the contrary is held to be the 
rule: that if the promise is made merely as i means of 
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deceiving and with no intention to perform, it will sup¬ 
port an action of deceit.” 

20 Cyc., 21 , Article “ Fraud.” 

“ The state of a man’s mind is a fact, and hence a 
misstatement as to it is a misstatement of fact.” 

12 R. C. L., 256 . 

“ Fraud may be predicated on the non-performance 
of a promise in certain cases where the promise is the 
device to accomplish the fraud.” 

12 R. C. L., 257 . 

“ It is very generally held that fraud may be predi¬ 
cated of a promise accompanied by a present intention 
not to perform it and made for the purpose of deceiv¬ 
ing the promisee and inducing him to act where other¬ 
wise he would not have done so, and by virtue of which 
the promisor has procured either real or personal 
property from the person to whom the promise is 
made. 

J 2 R. C. L., 261 . 

The general principle contended for being thus firmly 
settled, it seems desirable to limit the citation of particular 
cases embodying this principle to those in which it is applied, 
not to justify the rescission of a contract or as a defense to 
an action on a contract, but as in the present case, in sup¬ 
port of an action for deceit. There are only a few cases in 
the reports of this particular character, but these bear out 
our contention fullv. 

In Sweet v. Kimball, 106 Mass., 332, which was an action 
of tort for fraudulent misrepresentations, or the equivalent 
of an action of deceit, Mr. Justice Holmes said: 

“ The defendant, in support of his demurrer, says 
that when it is alleged that the defendant fraudulently 
represented that if the plaintiff would come to Boston 
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the defendant would do certain things, the so-called 
representation relating wholly to the future \vas a con¬ 
tract or nothing, and therefore could not be fraudulent. 
But the allegation is elliptical. The fraud Intended is 
not the failure of the representations to corrte true, or, 
in other words, the failure of the defendant to keep his 
promise. What is meant is, that the defendant’s 
promises purported to be made for ordinary business 
reasons, or from good will to the plaintiff, jvhereas in 
fact they were made as a device to lure the plaintiff into 
the state. Probably it is meant, further, tHere was a 
fraudulent misrepresentation of the defendant’s inten¬ 
tion to keep his promises . . . we are pf opinion 

that the use of the promises as a device, as above ex¬ 
plained, is a sufficient fraud.” 

(This was an action of tort for fraudulent mis¬ 
representations. ) 

In the similar case of Cerny v. Paxton & Gallkgher Co. 

(Neb.) 110 N. W„ 882, 10 L. R. A. (N. S.), 640, it was 
said: 

“ The cause was tried and submitted on the theory 
that the action was one for fraud and deceit.” 

“ An apparent exception to the general rule is that, 
if the intention not to perform exists when thp promise 
is made, the promise is fraudulent. This exception was 
recognized by this court in McCready v. Phillips, 56 
Neb. 446, 76 N. W. 885, where the court |ield that 
deceit, to ground a recovery, must relate tcf existing 
facts; but, if a man buys property on credit with the 
intention at the time of not paying therefore, his 
promise to pay is but a false token whereby the fraud 
is effect. The real fraud is the expressed or implied 
false representation of his intention to pay.’ 

“ In Dowd v. Tucker , 41 Conn. 197, the third head 


note states this proposition: ‘ The procuring of prop¬ 
erty on a promise which the party, at the time, does 
not intend to perform is a fraud. And it make no dif¬ 
ference whether the property is real or personal.’ In 
Goodwin v. Horne, 60 N. H. 4S5, the rule is thus 
stated: ‘Ordinarily false promises are not fraudulent, 
nor evidence of fraud, and only representations of past 
or existing facts are actionable. * * But, when a 

promise is made, with no intention of performance, and 
for the very purpose of accomplishing a fraud, it is a 
most apt and effectual means to that end, and the victim 
has a remedy by action.' The holding of this court in 
Pollard v. McKenncy, 60 Neb., 742, is to the same ef¬ 
fect. The false promise, therefore, charged to the de¬ 
fendant. coupled with the charge that it was fraudu¬ 
lently made without any intention to perform it, but to 
induce the plaintiffs to part with their property, con¬ 
stitutes actionable fraud." 

Corny v. Paxton & Gallagher Co., (Neb.) 110 
N. \\\, S82. 10 L. R. A. (N.S.), 640. See note 
appended thereto. 

In Edgington v. Fitcniaurice, 20 L. R. Ch. Div., 450, it 
was said by Bowen, L. R.: 

“ This is an action for deceit, in which the plaintiff 
complains that he was induced to take certain deben¬ 
tures by the misrepresentations of the defendants, and 
that he sustained damages thereby. . . . But 

when we come to the third alleged misstatement I fee! 
that the Plaintiff's case is made out. I mean the state¬ 
ment of the objects for which the money was to be 
raised. These were stated to be to complete the altera¬ 
tions and additions to the buildings, to purchase horses 
and vans, and to develop the supply of fish. A mere 
suggestion of possible purposes to which a portion of 
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the money might be applied would not have formed a 
basis for an action of deceit. There must be d misstate¬ 
ment of an existing fact: but the state of a man’s mind 
is as much a fact as the state of his digestion. It is true 
that it is very difficult to prove what the state pi a man’s 
mind at a particular time is, but if it can be ascertained 
it is as much a fact as anything else. A misrepresenta¬ 
tion as to the state of a man’s mind is, therefore, a mis¬ 
statement of fact.” 

Similarly an action for deceit will lie for a false repre¬ 
sentation, knowingly made, in a prospectus, guaranteeing a 
minimum annual dividend on stock of 33 per cei)t. (Ger¬ 
hard v. Bates, 2 El. & B., 476, per Lord Campbell.) 

In our own District the principle was recognizee) by Judge 
Cranch, sitting in the old Circuit Court, in the ca$e of Fen¬ 
wick v. Grimes, 5 Cr. C. C., 603, where it was held that an 
action upon the case will lie against a person who by false 
and fraudulent representations that a slave, if sold, should 
not be removed out of the District of Columbia, induce the 
owner to sell her for less than her value. 

The best considered case on the subject is that <f>f Rogers 
v. Virginia-Carolina Chemical Co., 149 Fed. 1, jvhere the 
authorities are collected and quoted at length, the court 
said: 

“ The declaration is in case for an alleged tort 
. The defendant, through Brayn falsely and 
fraudulently averred that in point of fact jt had an 
existing intention to take the property covered by the 
options and pay commissions to the plaintiffs if there 
were valuable deposits of rock thereon; and upon this 
misrepresentation the plaintiffs relied in executing the 
contract of July 30, 1901. Yet it appears jfrom the 
declaration, and is admitted by the demurrer, that the 
defendant in making the representations as ajn induce¬ 
ment to the execution of the contract, did nj>t in fact 





have such an intent, but, on the other hand, had a pre¬ 
cisely opposite intent. . . . The inquiry is 

whether such a false and fraudulent averment of in¬ 
tent as was involved in the representation in question is 
not sufficient, other requisites existing, to support an 
action ex delicto in the nature of deceit. . . . The 

plaintiff’s can have no remedy for the injury sustained 
by them in an action on the contract. If on the case 
as now presented they are not entitled to recover in an 
action ex delicto they are remediless. But we are not 
aware of any rule of law which can operate to bar the 
plaintiffs from redress in such a case. We think, on 
the contrary, that on well-settled principles they are, on 
the showing made by the amended declaration, entitled 
to recover.’* 

This case is cited with strong approval in Melies v. Mo¬ 
tion Picture Patents Co., 190 Fed., 860, where it is said: 

“ An intention is just as much a matter of fact as 
any physical phenomenon.” 

See also the Virginia Carolina-Chemical Co. case on ap¬ 
peal in 78 C. C. A., 616, where the judgment was affirmed 
and the head note reads: 

“ There is a prima facie presumption of fairness and 
honesty in the dealings of mankind and where one man 
makes a promise to another as an inducement for a 
change of position on the part of the latter he im¬ 
pliedly, if not expressly, avers that he has an existing 
intent to 1 fulfill his promise, and such implied averment 
of an existing intent is of matter of fact and if false 
and fraudulent is a fraudulent representation which 
may, if acted upon, furnish the basis for an action ex 
delicto in the nature of deceit. 

Rogers v. V. C. Chemical Co., 78 C. C. A., 616 . 
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III. 

The legal theory which seems to lie beyond the expres¬ 
sions of judges and text writers is more clearly disclosed 
y the remarks of Judge Holmes in the Massachusetts case 
t at we have cited, and in the following extract from Messrs 
Wallace and Landreth’s note to Pasley v. Freekan in the 
Sth American Edition of Smith’s Leading Cases: 

“ A frauduJ ent representation is not a voluntary con¬ 
tract of suretyship with the would-be creditor. And it 
is by no means certain that the damage recovered 
against a surety whose principal has defaulted, and one 
fraudulently representing another as worthy of credit, 
would be the same. There might well be good reason 
or punitive damages in the second case. Moreover, 
the conditional element in the contract of surety is ?1- 
together wanting in cases like Pasley v. Freeman 
There is no expectation on the part of him who recom¬ 
mends the debtor that the latter will pay the debt. The 
cause of action is the fraud in the very inception of the 
transaction, and does not in any way arise from the 
simple failure of the debtor to pay. The relations 
which the statute of frauds intervened to protect were 
purely contractual. There is not the least contractual 
relation between the parties in cases to which the doc¬ 
trine of Pasley v. Freeman applies. It would be a mani¬ 
fest perversion of the Statute of Frauds to make it a 
shield for deliberate wrong doing.” (Page, 104.) 

We believe that where fraud is exerted to induce a con¬ 
tractual relation, that the contract resulting, attained as it 
is by fraud, is not a voluntary act of the partv who has been 
induced to enter into it by relying upon the false representa¬ 
tion of another. To allow him the remedy of an action on 
the contract thus fraudulently induced for a breach, is not 


sufficient, as the contract will be perhaps disadvantageous in 

its essence to the innocent party. 

We believe that wherever there is a knowing misrepresen¬ 
tation as to the intention of the contracting party that the 
pretended promise is merely a false token, a device to induce 
the innocent party to change his position in a way m which 
he would not do if he knew the facts. We believe that the 
majority of courts, in ruling as they have that the intention 
is a matter of fact, and that a misrepresentation about a 
person's present intention is a misrepresentation of fact, 
acted on the theory which we have stated; in other wor s, 
that the ordinary contract must result from a meeting of the 
minds: but where the state of mind of one of the parties 1 ^ 
grossly misrepresented for the purpose of tricking the othe. 
into a'contract. that is clearly a tort accomplished by fraud. 

We have purposely refrained from citing cases where 
fraud was a defense to the action and where a rescission or 
reformation of the contract on the ground of fraud was 
sought in equity. We totally disagree with Mr. Dennis that 
there is any distinction in logic or in law, but for the sake 
of simplicity we have met him on his own ground by citing 

onlv cases of deceit. 

We respectfully submit that the demurrer should be over- 
ruled. 

Tench T. Marye, 
Chauncey Hackett, 

Attorneys for Plaintiff. 
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THERESAjDE PREVOST, Appellant 

vs. 

ROBERT A. YOUNG 


BRIEF FOR APPELLEE 
I. Statement of the Case. 

1. THE ORIGINAL DECLARATION AND MIS¬ 
TRIAL. 

This is a common law action for deceit. The de¬ 
fendant joined issue on the original declaration, not as 
surmised by appellant “because no real ground for de¬ 
murrer existed" (appellant's brief, p. 18) but as stated 
by defendant's counsel in open court at the trial below, 
in response to a suggestion of the court that the decla¬ 
ration possibly did not state a cause of action, because 
defendant being a member of the bar charged with de¬ 
ceit instructed his counsel not to interpose any defense 
except a square denial until the plaintiff had had an op¬ 
portunity to tell her story to a jury. 

The historical background of the case and the sub¬ 
stance of the original declaration are suscinctly and ac¬ 
curately stated by the court below in the following lang¬ 
uage in passing upon defendant’s motion to strike out 
the amended declaration: 
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“The alleged cause of action grows out of 
what is known as the Alsop case, which involved a 
claim made by the Government of the United States, 

on behalf of certain of its citizens, against the 
Government of Chile, and this case wais by agree¬ 
ment of the two nations referred to the King of 
England for determination.. His decision awarded 
to the United States a sum in excess of $900,000.00, 
which was paid by Chile and under the law became 
subject to a distribution by the Secretary of State 
among such persons as he should determine were 
entitled thereto. 

Broadly speaking, the Alsop case consisted of 
a claim originally owned and made by a copartner¬ 
ship known as Alsop & Company, which was en¬ 
gaged in business in Chile. It was a copartnership 
of a certain type, and it seems to have conducted 
its business under a succession of agreements be¬ 
tween the copartners known as “terms’!. In effect 
these terms were agreements of copartnership for 
specified periods of time, and as the time arrived 
when one of these terms was about to expire, a new 
agreement would be made for a further term, and 
in one or more of these agreements, changes oc¬ 
curred in the personnel of the copartnership. 

Among the copartners was the latje Stanhope 
Prevost, through whom the present plaintiff claims 
and also one George G. Hobson. Stanhbpe Prevost 
also claimed to be a creditor of Georgej G. Hobson 
for a large amount, originating in a loan or loans to 
him, which, with interest accumulations, had reach¬ 
ed a considerable sum, about $90.000.00. at the time 
the award was made by the King of England and 
the money held to be due by Chile to |the United 
States was paid by the former. 

As is usual in such cases, on the announcement 
of the award a crop of claimants to the fund made 
their appearance, and the Secretary of the State in 
the exercise of the authority conferred unon him 
by law and in the performance of his official duty 
thereby created, was called upon to determine the 
merits of these various claims. In the presenta¬ 
tion of these claims for determination to the Secre¬ 
tary, it is alleged in the original declaration that 




by an instrument in writing, signed by all the 
parties in interest and filed in the Department of 

State August 9, 1911, it was agreed that the said 
award should belong to the representatives of the 
coparterners of “Term 11”, being one of the various 
copartnership agreements hereinbefore mentioned. 
Under this term, the plaintiff claims that she, as 
one of the heirs at law or next of kin of Stanhope 
Prevost, would have received a larger sum of 
money as her share than that which she would 
have received if the distribution had been made 
under Term 9, and that by Term 9 the estate of the 
aforementioned George G. Hobson would receive 
a large amount of money. 

The gravaman of the present action is that 
the defendant by deceit and false representations 
practiced upon the plaintiff induced her to agree 
to a change of the proposed distribution by the 
Secretary of State, so that it should take place 
under Term No. 9 instead of Term No 11, and the 
deceit and false representations are alleged to be 
that if she would agree to this change in the 
method of distribution “the Estate of George G. 
Hobson would be able to pay and would pay a larger 
amount of the debt due to the Estate of Stanhope 
Prevost than it would be able to do” under Term 
No. 11, and in effect, though not very clearly 
stated, the plaintiff in the present action would 
receive as her share of the Prevost estate a larger 
sum of money than she would have received under 
Term No. 11, that is to say, that the amount that 
would be paid to the estate of Stanhope Prevost 
under Term No. 9, plus so much of the indebted¬ 
ness as the estate of George G. Hobson would pay 
to the estate of Stanhope Prevost, would entitle 
her to receive as her distributive share of the estate 
of Stanhope Prevost, this larger sum which, in the 
ad damnum clause of the declaration, is alleged to 
be $32;533.60, and this is the sum of damages 

claimed by the plaintiff from the defendant for the 
alleged deceit or false representation.”,, (Rec. pp. 
12-13). 
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At the conclusion of the plaintiff's case in chief the 
the defendant moved for a directed verdict. Owing to 
the way in which the case comes up the grounds for the 
defendant’s motion are not shown by the record but the 
opinion of the court on the motion to strike the amend¬ 
ed declaration does show the grounds upoii which the 
court indicated that this motion would )have to be 
granted viz; first, because of “the vague and general 
character” of the defendant’s alleged representations “as 
testified to”. (R. p. 13). Second, because “t he plaintiff 
did not rely upon them.” (R.p. 13). 

Third, because “the statements testified to have 
been made to the plaintiff, constituted no false represen¬ 
tations of either an existing or past fact or s^t of facts”. 
(R. p. 14). The court did not attempt to gb into other 
questions raised by the plaintiff’s evidence oh to inquire 
whether or not the representations alleged to have been 
made were in fact made or whether if madq they were 
in fact misrepresentations. 

Instead, how r ever, of directing a verdict for the de¬ 
fendant which the court “had indicated * f * would 
have to be granted’’ (R. p. 25) the court of its oxen mo¬ 
tion suggested “the possibility of an amended declara¬ 
tion” (R. p. 12) upon a different theory , and the plain¬ 
tiff after some hesitation, in response to this suggestion, 
asked and obtained leave to withdraw a jiiror and to 
amend her declaration (R. pp. 4,12). The record reads, 
in accordance with the customary formula, “the plain¬ 
tiff is granted leave to amend her declaration as she mav 

1/ 

be advised” (R. p. 4) but there is no possible question 
as shov*n by the whole subsequent record that the leave 
was granted only with a view to a substantial amend¬ 
ment upon a nev r theory. 











2. THE AMENDED DECLARATION, DEFEN¬ 
DANT'S MOTION TO STRIKE AND DEMUR¬ 
RER—CASE DISMISSED. 

When plaintiff's amended declaration was filed, it 
was apparant that as apellant herself says “the nnrr. 
was amplified, but the cause of action as stated was in 
substance the same'’. (Applts. Bf. p. 2). The defend¬ 
ant at once attacked the amended declaration on the 
ground, among others, that “the amended declaration is 
simply a verbose and frivolous restatement of the cause 
of action attempted to be set up by declaration with¬ 
out adding any material averments’’. (R. p. 10). Among 
the other grounds stated for the motion to stride out 
was the following: “Because neither the plaintiff's 
original declaration, the evidence introduced at the 
trial, or her amended declaration state or make out 
any cause of action whatever.” (R. p. 10). Defendant 
at the same time filed a demurrer to the amended dec¬ 
laration upon the grounds briefly stated: first, that 
“the alleged representations do not relate to any past 
or existing state of facts;" second, that the distribution 
of the Alsop Award was governed by law, not by agree¬ 
ment of the parties interested; third, “that the facts 
set forth in plaintiff's declaration, negative the possi¬ 
bility of the plaintiff having suffered any damage in 
legal sense." (R. p. 11). 

The court granted the motion to strike out the 
amended declaration l R. pp. 14-15). In doing so the 
court said: 

“The amended declaration states no different 
cause of action than that set forth in the original 
declaration, that is to say, it states no different 
cause of action that might be permitted in an am¬ 
ended declaration growing out of the same set of 
facts alleged in the original declaration and admit- 
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ted to be established by the plaintiff’^ testimony 
thereunder. It is far more elaborate than the orig¬ 
inal declaration. That consisted of less than three 
pages of typewritten matter. In some respects it 
is more specific than the original declaration, but 
it remains an action for damages as and for a 
deceit or false representation; and it is fairly to 
be assumed that the testimony of essential facts 
in support thereof would be the same as that in¬ 
troduced on the plaintiff’s behalf under the original 
declaration. 

“If the Court is correct in this, Another trial 
would be as vain as the first one. Of course, in 
giving leave to the plaintiff to amend, the Court 
did not intend, even if it had the power to do so, 
to give simply another opportunity to [the plaintiff 
to introduce, under an amended declaration, the 
same testimony as to the essential facts as offered 
at the trial heretofore had, and upon which tes¬ 
timony the Court would be compelled to direct a 
verdict for the defendant.” (R. p. 14) . 

With respect to the Defendant's demurrer, the 
Court said: 

“This disposition of the matter makes it un¬ 
necessary for the Court to consider either of the 
grounds of demurrer to the amended declaration 
urged by the defendant, although it must not be 
understood that some of these do not raise serious 
questions that might on consideration l^e held alike 
fatal to the plaintiff’s cause of action.” (R. p. 14). 

I 

In view of this express caveat on the part of the 
Court, appellant's assertion (Applts. Bf. jp. 18) that 
“the court below, in disregarding the defendant’s de¬ 
murrer, virtuallv ruled that the declaration was suffic- 
ent” is not understood. 

Plaintiff moved to vacate the order striking the 
amended declaration on the ground that it was uncon¬ 
stitutional and the defendant moved to disnjiiss the case 














on the grounds stated in his previous motion to strike, 
his demurrer, the opinion of the court on the motion to 
strike and “because of the failure of the plaintiff to com¬ 
ply with the order of the court at the trial granting leave 
to amend.” (R. p. 16). 

Plaintiff elected to stand on her amended declara¬ 
tion and the court entered an order dismissing the cause 
to which defendant duly excepted. 

3. PLAINTIFF'S MOTION TO MODIFY OPINION 

OF LOWER COURT OVERRULED. 

Here one would have supposed this case would have 
ended below but “the law (or rather the ingenuity of 
counsel) had still another hold" upon the unfortunate 
defendant. Plaintiff filed a motion to modify the opin¬ 
ion of the court rendered on the motion to strike, (R. : 
pp. 20-22) and at the same time field an additional desig¬ 
nation of record asking the clerk to include in the tran¬ 
script the “motion to modify opinion and order thereon 
& this designation.” (R. p. 23). Of course no order on 
the motion had been entered at this time. The plaintiff's 
motion to modify takes issue with the court's view of 
the evidence at the trial on certain points, and recites 
certain alleged happenings of the trial but is largely 
taken up in setting out in full a letter of the defend¬ 
ant's of October 20, 1911, to one Raynsford, and inter¬ 
preting said letter in the light of certain alleged 
facts and conclusions drawn from said facts alleged 
to have been shown at the trial, all of which matters 
have no particular relevancy to the points dis¬ 
cussed by the Court in its opinion. The motion was ob¬ 
viously intended to be a vehicle for conveying these mat¬ 
ters, including certain statements of fact which de- 
fendent regarded as absolutely erroneous and highly pre¬ 
judicial into the record on appeal and the defendant 
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moved to strike out the motion and additional designa¬ 
tion on this ground. (R. pp. 23-24). 

The Court in disposing of the plaintiff’s motion to 
modify and the defendant’s motion to strike out the 
plaintiff's motion said: “While the Court is of an opin¬ 
ion that there is no foundation for the plaintiff’s motion 
to modify, it will not strike it out, but will over-rule it” 
(R. p. 25). The Court also remarked in regard to the 
statements in the plaintiff’s motion, “The Court is con¬ 
strained to think that the object of these statements 
in this motion and the insertion of the lettep referred to 
are not for the effect upon this court but in order that 
they may thus be presented to the reviewing tribunal”. 
(R. p. 25). With particular reference to the Raynsford 
letter the Court said: “just why this particular piece of 
evidence is inserted in the motion does not appear clear” 
(R. p. 25), and later on in its opinion the Court said, 
“apparently by this motion to modify, an effort is now 
being made to have it appear that she (appellant) had 
made out a prima-facie case” after she hid failed to 
stand upon her case made at the trial apd take hei' 
chances on a directed verdict (R. p. 25). 

Appellant’s brief here shows the correctness of 
this opinion of the lower Court for appellaint after ad¬ 
mitting that, the merits of the case are noli before this 
Court etc. says: “we return to say (though it may be 
legally irrelevant) that the plaintiff did, and can prove a 
clear case of deceit: that she shows a prima-facie case, 
casting the burden of going forward upon the defend¬ 
ant.” (Applts. Bf. p. 18). Appellant attempts to prove 
this statement by again setting out the Raynsford letter 
in full in her brief (Applts. Bf. p. 19-21), and asking the 
question “if defendant be innocent how does he explain” 
this letter (Applts. Bf. p. 19) and answering her own 
question by asserting, that the statements made in the 
letter “turned out to be fallacious” (Applts. Bf. p. 22) 







and “submitting’’ that “the internal evidence disclosed 
by this leter alone shows that the plaintiff disregarded 
the law which requires good faith in business’’, etc. 
(Applts. Bf. p. 22). What right has appellant to 
make these highly prejudicial statements? Does appell¬ 
ant presume to tajke the position that a statement she 
thinks inconsistent with her declaration or with some 
motion field by her counsel is thereby shown by “inter¬ 
nal evidence” to be lacking in good faith? If not, her 
statements are simply bald assertions without a scintilla 
of evidence in the record to support them. 

Appellee respectfully submits: First, that the 
Raynsford letter was improperly brought into the rec¬ 
ord here; second, that appellant’s assertions that its 
statements are “fallacious” and show lack of “good faith” 
are wholly improper, both because they are not based on 
anything in the record and because even if they were 
thev are confessedlv irrelevant to the issue here to be 

C •/ 

determined and finally appellee says that if a time ever 
comes when it is proper for him to “explain” the Rayns¬ 
ford letter he will not only maintain the good faith of 
the expressions of opinion therein contained but will 
show by a simple mathematical calculation based on 
plaintiff’s own evidence that they all turned out to be 
correct. 

II. Argument. 

3. PLAINTIFF’S DECLARATION WAS PROPERLY 
STRICKEN OUT AND THE CASE DISMISSED 
“BECAUSE OF THE FAILURE OF THE PLAIN¬ 
TIFF TO COMPLY WITH THE ORDER OF THE 
COURT AT THE TRIAL GRANTING LEAVE TO 
AMEND.” 

Appellee has already stated the circumstances under 
which plaintiff was granted leave to amend her declara- 
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tion. (See supra pp. 5-7). This was done by the court 
of its own motion in order to enable the plaintiff to pre¬ 
sent her case upon some different theory, which appar¬ 
ently suggested itself to the court upon heading the evi¬ 
dence. When plaintiffs came in with an amended decla¬ 
ration, confessedly “in substance the same” (Applts. Bf. 
j). 2) there was nothing for the court to do in justice to 
the defendant but to strike out the declaration and dis¬ 
miss the case, for the court as stated in its opinion “did 
not intend even if it had the power to do so to give simply 
another opportunity to the plaintiff to introduce under 
an amended declaration the same testimony as to the es¬ 
sential facts as offered at the trial heretofore had, and 
upon which testimony, the court would be compelled to 
direct a verdict for the defendant.” (R. p. l|f). In other 
words, the court points out what it did so, namely, to 
permit an amendment upon a new theory and states what 
it did not do, namely, to permit a mere formal amend¬ 
ment whereby “the narr. was amplified”. ^Applts. Bf. 
p. 2), and explains why it did not intend to permit such 
a mere formal amendment; and appellant ha^ seized upon 
the reason given by the court for having Exercised its 
judicial discretion bv only giving leave for a substantial 
amendment to say that the court deprived heb of her con¬ 
stitutional right of trial by jury. Appellants argument 
overlooks the fact that appellant’s amended declaration 
was stricken out because she failed to comjily with the 
order of the court and that until she did comply with 
this order or showed that it was one that t% court had 
”o right to make, she had no right to a iurv tjrial. It will 

' " j 

hardly t»e contended that when plaintiff moved to amend 
•t f the court’s suggestion just as it was abobt to direct 
a verdict against her it was not within the spund discre- 
of the court to decide whether or not she should be 
allowed to amend and upon what terms, oif that when 
the amendment was produced it was not within the prov- 





ince of the court to determine whether plaintiff had 
brought herself within the terms of the pi emission 
given Plaintiff took her chances on being able to 
amend successfully when she elected to amend and hav¬ 
ing elected to amend and having tried to amend 
and failed she now seeks to be put in the same position 
in which she would have been if she had never asked 
leave to amend or had amended successfully. 

In appellant's view, therefore, it is entirely unnnec- 
essarv to discuss the Slocum case (Slocum vs Ncic 
Tori: Life Insurance Co. 23S V. S. 304) and the numer¬ 
ous other cases defining and vindicating the right of 
parties in the federal courts to jury trial which are dis¬ 
cussed in appellant's brief pages ;> to 1 < inclusive. Trial 
by jury is reserved for parties who are properly at issue 
ami it is submitted that appellant having elected to 
amend and having elected to stand on her amended dec¬ 
laration is no Inore entitled to a trial by jury when a 
motion to strike out is sustained than when a demurrer 
is sustained. IU both cases appellant has her remedy by 
way of appealing to this court to test the propriety of 
the action of the court below and that is all. In Jack- 
son vs Emmons (13 App. D. C. 209) facts are stated 
bv the court as follows: 


“ * * * After pleas filed and issued joined, the 

cause came on for trial before a jury. At the trial, 
the plaintiff, aDprehending a verdict against him, 
asked leave, which was granted by the Court, to 
withdraw a juror, to have the jury discharged from 
further consideration of the case, and to be allowed 
to amend his declaration within twenty days; and 
the cause was thereupon continued for the term. 
Two days after this the defendant moved for an 
amendment of the order of the court to the effect 
that the plaintiff should be required to pay the 
costs of the term. This amendment the court 
directed to be made. 
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Subsequently, on the total failure of the plain¬ 
tiff either to pay the costs or to amend his declara¬ 
tion within the time limited or at all, the defendants 
moved the court for a dismissal of the suit. The 
court granted the motion and dismissed the suit.” 
(pp. 269-270.) 


In the course of its opinion the Court said: 

* * * The request to withdraw a juror and 

to discharge the jury because a declaration is found 
to be imperfect, and the grant of such request upon 
the condition that the declaration will accordingly 
be amended, coupled with a subsequent refusal 
without just cause to make the amendment and 
the purpose necessarily incident thereto to go to 
another trial by jury without amendment, might 
justly be regarded as a juggling with the adminis¬ 
tration of justice and a fraud upon the rights of 
other parties, for which a dismissal would be em¬ 
inently proper, if such course were not} pursued, as 
we believe it was in this case, in good faith. But 
whether pursued in good faith or in bad faith, it 
is a practice that cannot be allowed.” (p. 271.) 

The court then proceeded to discuss the appellant's 
claim “to the effect that the court after the discharge of 
the jury and the granting of leave to amend had no right 
amend the order by requiring him to pay the costs of 
the term", and upheld the action of the lo\yer court in 
this respect also. On this latter point, the case was re¬ 
versed in the Supreme Court of the United Stjates, ( Jack- 
son vs Emmons, 176 U. S. 532), the Supreme Court of 
the United States holding that: 

* * * ‘‘If the original order granting leave to 

amend had been made conditional upon the pay¬ 
ment of costs the plaintiff might or might not have 
accepted it. To decline to amend afterwards upon 
conditions which were not exacted or even, as far 
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as the records show, were not contemplated, can¬ 
not be charged against him as misconduct. Indeed, 
there is no question of his good faith, and whatever 
conditions or rights the defendant was entitled to 
in consequence of the motion shouldl have been 
asserted and adjudged when the plaintiff s motion 
was made. If such rights had been asserted the 
plaintiff would have had a choice of yielding or 
not yielding to them, which afterwards could not 

be exercised.” (p- 535.) 


There is not the slightest suggestion in the opinion 
of the United States Supreme Court that the lower cour 
would not have had the right to enforce by dismissal 
any condition which had attached at the time that leave 

to amend was granted. , 

In Prevost vs. Young the plaintiff was fully advised 

at the time she made her election to amend of what she 
was to do. namely, to amend on a different theory. Con¬ 
fessedly she did not do it, and it is submitted that it 
results that her case was properly dismissed. 


o THE case was properly dismissed be¬ 
cause PLAINTIFF ELECTED TO STAND 
ON HER AMENDED DECLARATION WHICH 
STATED NO CAUSE OF ACTION. 


Defendant's motion to dismiss, which the court 
granted, was based not only on the grounds heretofore 
discussed, but also on the other grounds upon which de¬ 
fendant's motion to strike out and defendant s demurrer 
had been based, in other words, on the broad ground that 
plaintiff's amended declaration stated no cause of ac¬ 
tion. (R. pp. 10, 11, 15, 16). Plaintiff having elected 
to stand on her amended declaration, it is submitted that 
if defendant is right in this contention, the decision of 
the lower court may be sustained on that ground in this 
court just as well as on the ground taken by the court 
below. Appellant suggests that this question is not 


* 
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open here (Appls. Bf. p. 18) but evidently does not put 
much faith in her own suggestion as her counsel have 
proceeded to brief the point. (Appls. Bf. pp. 23-32. 
See Jackson & Sharp Company v. Fay, (1902) 20 Appls. 
D. C. 105, at 115.) 

j 

( a ) “THE alleged representations do not relate 
TO ANY PAST OR EXISTING STATE OF FACTS, BUT AT MOST, 
AMOUNT MERELY TO A STATEMENT AS TO WHAT THIRD 
PARTIES INTENDED TO DO IN THE FUTURE IF PLAINTIFF PER¬ 
FORMED A CERTAIN ACT.” 

Tlr' precise misrepresentation alleged in plaintiff's 
amended declaration (first count) is as follqws: 

“That said defendant * * * falsely stated 

* * * that the said estate of Stanhope Prevost 

would be largely benefitted by the proposed dis¬ 
tribution of the Award * * * by reason of the 

fact that the estate of George G. Hobson would be 
able to pay and would pay a larger amount of the 
debt due to the estate of Stanhope Prevost than 
it would be able to do under the previous plan of 
distribution, and * * * the hdirs of said 
Hobson, did then intend that if she signed said 
document to pay the debt due the Prevost estate 
as enabled by the receipt of a larger sum under 
the distribution plan proposed.” (R. p. 7.) 

I 

It is submitted that it is perfectly clear that no mis¬ 
statement of present or past fact is here alleged. De¬ 
fendant is charged first, with saying that the Prevost 
estate would be largely benefitted because the Hobson 
estate “would be able to pay and would pay a larger 
amount of the debt due,” etc., i. e. at most this is a prom¬ 
ise that the Hobson estate will, in the future, pay a cer¬ 
tain, or rather uncertain, sum of money, plug the expres¬ 
sion of opinion that the payee would be largely benefitted 
therebv. 


I 


Defendant is charged next, with saving that the 
Hobson heirs, in a certain event, intended to pay the 
debt to the Prevosts “as enabled,” etc., whatever that 
mav mean. Appellant admits that so much of the rep¬ 
resentation as “related to the intention of the Hobson 
parties” is not a representation of a past or present fact. 
(Appls. Bf. p. 24). 

It is therefore submitted that the declaration 
squarely presents the question, which so far as appellee’s 
counsel are aware, has not been decided in this jurisdic¬ 
tion—whether a promissory representation is action¬ 
able in deceit, when it is alleged that there was, at the 
time the promise was made, an intention not to keep it. 
(The question was perhaps raised but not decided in 
Jackson & Sharp Company v. Fay (1902) 20 App. D. C. 
p. 105). Appellant's position on this point is as 

follows: 

“It is well established that ordinarily a state¬ 
ment of intention which remains unfulfilled does 
not constitute deceit, but it is almost equally well 
established that a statement of intention made with 
a determination not to perform the same does con¬ 
stitute deceit.” (Appls. Bf. p. 25). 

In other words, appellant sets up an exception to 
the general rule re promissory representations, in ac¬ 
tions for deceit. It is submitted that this exception is 
not supported by the weight of authority. 

Appelant's counsel, while protesting that there is 
no distinction “in logic or in law” between cases “where 
fraud was a defense to the action and where a rescission 
or reformation on the ground of fraud was sought in 
equity’’ and common law actions of deceit, say that for 
the sake of simplicity they will meet us on our own 
ground “by citing only cases of deceit.” (Applts. Bf. p. 
32). It is submitted that counsel are well advised in con- 
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fining their citations to cases of deceit. The difference 
between cases where rescission or reformation is sought 
and action of deceit has been pointed out by courts of 
the highest authority. 

Peek v. Derry (1887) L. R. 37, Ch. Div. 541, on 
Appeal (1889), L. R. 14, App. Cases 337. 

Dawe v. Morris, (1889) 149 Mass. 191, at 192, 

193, S. C. 21 N. E. 313, 314. 

Kitson v Farwell, (1890) 132 Ill. 327 at 337. 

Of course cases of rescission which decline to recog¬ 
nize the exception contended for by appellant are au¬ 
thority against appellant’s contention, on the principle 
that the greater includes the lesser. 

Turning to the cases of deceit proper, it| is submit¬ 
ted that while there is some real and more apparent con¬ 
flict of authority, the great weight of authority, and par¬ 
ticularly that of the courts of the great commercial states 
is against the exception to the general rule contended 
for by appellant. The cases will be briefly (luted, those 
decided in the same jurisdiction being grouped together. 

MASSACHUSETTS. I 

Dawe v. Morris, (1889) 149 Mass. 191, 192, 193, 
S c. 21 N. E. 313, 314. 

ILLINOIS. 

The courts of the State of Illinois have repeatedly 
had the precise question before them for decision and 
have uniformly and emphatically declined to admit the 
supposed exception to the general rule. S£e Gage v. 
Lewis (1873) 68 Ill. 604; The People v Hedly, (1898)! 
128 Ill. 9; Kitson v. Farwell, (1890), 132 Ill] 327; Mur¬ 
phy v. Murphy, (1901) 189 Ill. 360. In the last men- 
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tioned case, the court in reviewing the Illinois cases on 
this point said: 

“But independently of this consideration, the 
appeal merely charges a false representation as to 
a matter of intent. The allegation is, that Joseph 
H. Murphy procured a deed from Thomas Murphy 
by agreeing to pay him $5000 therefor. If he 
agreed to pay $5000 therefor he in effect announced 
his intention to pay $5000 and the only charge of 
fraud is, that he did not intend to pay when he 
represented that he did intend to pay. In other 
words, the allegation in question involves a mere 
promise to do a thing in the future * * * 

The law upon this subject is well settled * * * 

In Gaffe v. Lewis, supra, it was said ‘that to war¬ 
rant an action for deceitful representation it must 
assert a fact or facts as existing in the present 
tense. A promise to perform an act though ac- 
compained at the time with an intention not to 
perform is not such a representation as can be 
made the ground of an action at law. The party 
should sue upon the promise, and if this be void 
he has no remedy.’ (Gallagher v. Brnnnel , 6 Cow. 
346). Even if at the time when such representa¬ 
tions. amounting to a mere promise to do an act in 
the future are made, it is not intended to comply 
with them, it is but an unexecuted intention which 
has never been of itself held to constitute fraud. 
(Gage v. Lewis. supra) (Murphy v. Murphy, (1901) 
189, Ill. page 360 at 363-365.) 


INDIANA. 

The Indiana courts have repeatedly and emphati¬ 
cally arrived at the same conclusion. In Burt v. Bowles, 
i'1879) 69 Ind., 6 at 7, the Court said: 

“The representations touching the alleged ex¬ 
change of lands which Bowles sought to effect, were 
that he would pay off the encumberances on the 
land which he proposed to convey to the nlaintiffs 
in exchange for the lands which the plaintiffs con- 
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veyed to him, and he would convey the said land 
to the plaintiffs and that his wife Julia should join 
in the deed. These representations are not of facts 
existing at the time he is alleged to have made 
then but were promises to be performed at a 
future time. It is well settled that representations, 
to be fradulent must be made concerning existing 
facts, and that promises made to be performed in 
the future, though fradulently made and afterward 
broken do not constitute fraud. The authorities 
upon this point are numerous and we cite some of 
the latest: Fouty v. Fouty . 34 Ind. 433; The Presi¬ 
dent and Trustees of Hartsville University v. 
Hamilton . 34 Indiana 506; Bacon v. MbrkJey . 46 
Ind. 116. Jagers v. Jagcrs, 49 Ind. 428; Welsh'lVq 
v. Dienhart, 65 Ind. 94. (Burt v. Bowles, (1879) 
69 Ind. p. 6 at 7). 

See also Reagan v. Hadley, (1887) 57 Ind. 509 at 

517. ; 

Balue v. Taylor, (1893) 136 Ind. at 517; 

X. E. 519. i 

Robinson v. Reinhart, (1S93); 37 Ind. ell s. c. 36 
X. E. 519. 

MICHIGAX 

Hubbard v. Long, Mich. (1894) 60 X. Wi 50. 

This was a suit for damages for false representa¬ 
tions; declaration alleged defendant sold plaintiff stock 
and among other things promised to give him employ¬ 
ment at 8-5-00 a week, “the defendant never intending 
to fulfill said promise.” Held error to allovl evidence 
of breach of this promise or what plaintiff wbuld have 
been earning to go to jury. 

| 

MISSOURI | 

Younger v. Hoge, (1908), 211 Missouri, 444 s. c. Ill 
S. W. 120. 

This was a suit in equity to annul a transaction and 
•secure a reconveyance of real estate. Declaration al- 
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leges promise of a salaried position to induce convey¬ 
ance of farm in exchange for stock in a company. So 
fraud found in fact but the court holds that “a promise 
though made without the intention to fulfill is not a mis¬ 
representation of an existing fact.” 

See also Bullock v. Wooldredge, 42 Mo. appeals 35G. 

WISCONSIN. 

Tufts v. Weinfeldt, (1894), 88 Wis. 647, s. c. 60 N. 
W. 992. 

COLORADO. 

Farris v. Strong (1897), 24 Col. 107 s. c. 48 Pac. 963. 

This was an action for the rescission of a contract 
and the cancellation of a deed. Said the court (after 
stating the facts) : 

‘•The gravamen of the charge in this complaint 
is that defendant Strong falsely and deceitfully 
represented that he would perform the acts and 
things that he agreed to do for the purpose of 
deceiving plaintiff, and inducing him to enter into 
the contract of October 12th; and that such promi¬ 
ses and representations were fraudelent, in that 
they were made with *he intention at the time not 
to fulfill them. In other words, the theory of the 
case is that a promise to do a future act if accom- 
pained with an intention not to perform, consti¬ 
tutes an actionable fraud, and will justify a court 
of equity in cancelling the agreement procured 
thereby.* This position is not tenable. It is well 
settled that to constitute an actionable fraud the 
representation must not only be false but must 
relate to a past or existing fact, and that fraud 
cannot be predicated upon a false representation 
as to a matter of intention, or upon an unfulfilled 
promise to perform an act made with the intention 
not to perform, although such representation or 
promise influenced the complaining party to enter 
into the contract or transaction. (48 Pac. p. 964). 
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NEW YORK. 

The state of the law in New York appeals from the 
following passage in the recent case of Adams v. Gillig, 
decided by the Appellate Division of the Fourth De¬ 
partment : 

Appellant’s councel cites a line of cases ap¬ 
parently holding that a mere promise to do any¬ 
thing in the future will not, when violate^ be a basis 
for the allegation of fraud, even if there was an 
intention at the time the promise was made to 
violate the same. Respondent’s counsel cites an¬ 
other line of cases, however, apparently! holding a 
contrary doctrine. These cases are sought to be dis¬ 
tinguished by opposing counsel upon one ground 
and another. We do not desire to enter upon any 
analysis of these cases. Our judgment is that the 
law in this State is that fraud cannot fee founded 
solely upon a promise even if the promissor never 
intended to fulfill the same. See Kley vs. Healy, 
127 N. Y. 561, 28 N. E. 593. (Adams v. Gillig, 
(1909) 115 N. Y. Supplement p. 999 at 1001.) 

See also: 

Gallagher v. Brunnell, 6 Cow. 346, 350* 

Fisher v. N. Y. Common Pleas, 18 Wendell 608; 

Farrington v. Ballard, 40 Barb. 512. 

UNITED STATES CASES. 

| 

The leading case in the Supreme Court of the United 
States on the question of promissory representations is 
Sawyer vs. Prickett and wife, (1873), 19 Wall. p. 146. 
This case lays down the ordinary rule that promissory 
representations are not actionable, but inasmuch as the 
exception contended for by appellant does not appear 
to have been spcifieally dealt with by the court, it may 
be conceded that the decision is not conclusive as to the 
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attitude of the United States Supreme Court if the ques¬ 
tion here presented were squarely before it. It has, how¬ 
ever, been cited by other courts as an authority against 
the exception contended for by appellant, notably in the 
important case of Manque Franco-Egyptiene vs. Brown 
I.18S8) 34 Fed. p. 162, where the court relied upon Saw- 

\er vs. Pric kett as the leading authority for the follow- 
% 

ing propositions: 

“No right of rescission can be founded upon the 
breach of the promissory statements of the pros¬ 
pectus. Promissory statements may be made in 
terms which imply that a certain condition of 
things exists at the time, and forms the basis of 
the promised future state of things. When they 
are of this description if they are intentionally 
false thev are fraudalent and form the basis of a 
right of rescession; but otherwise fraud cannot be 
predicated of promises not performed for the pur¬ 
pose of avoiding a contract. Like untruthful ex¬ 
pressions of expectations or opinions even though 
when made they are made with intent to deceive 
they are not fraudulent in legal definition, becasue 
thev are not misrepresentations of existing facts.” 
Sawyer v. Prickett, 19 Wall 146; Fenwick v. 
Grimes, 5 Cranch CC 439; Jordan v. Money, 5 HL 
Cas 214; Fisher v. Common Pleas, 18 Wend. 608. Ex 
parte Burrell 1 Ch. Div. 551 Andrew v. Spurr 8 
Allen 412. (Banque Franco Egyptienne v. Brown 
(1888) Fed Rep. Vol. 34 p. 162 at 192.) 

Of the American cases relied on by appellant Cerny 
v. Paxton & Gallagher Company, (Neb. 1907), 110 N. 
W. SS2, s. e. L. R. A. (N. S.) 640. does support the appel¬ 
lant's view. It is submitted, however, that the same re¬ 
sult could have been reached in that case on the theory 
of a constructive trust wthout doing violence to the 
law of deceit. 

In Rodgers vs. Virginia-Carolina Chemical Com¬ 
pany (1906) 149 Federal p. 1, which appellant regards 
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as “the best considered case on the subject}” the court 
does use some purely obiter language which affords 
comfort to the contention of the appellant ip the instant 
case, but the Rodgers case was one of unfair competition 
by means of a series of acts, all bound up in a grossly, 
fraudulent general scheme, and the court takes pains to 
point this out in speaking of the alleged false promissory 
representation, saying: 

“And such false representation, According to 
the case admitted by the demurrer, v|as part and 
parcel of a deceitful and fraudlent scheme or course 
of conduct on the part of the defendant including 
such representation as only one of its jfactors, con¬ 
trived and practiced in the successful accomplish¬ 
ment of an evil and dishonest desigh wrongfully 
to deprive the plaintiffs of their rights under their 
options.” (149 Fed. p. 13). 

Siccet vs. Kimball, 166 Mass. 332, also greatly relied 
on by appelant, was a case where the fraudulent prom¬ 
ises were used “as a device” to decoy the plajintiff tnto a 
foreign jurisdiction. It does not over rule the prior case 
of Dawe v. Morris (supra p. 16). 

Fenwick vs. Grimes, 5 Cr. C. C. 603, was one of an 
ancient and anomalous group of “slave cases” where 
(aside from other significant differences from the 
instant case) it is suggested the ethical situation in¬ 
volved may have operated in accordance with the old 
proverb that “hard cases make bad law”. 

Appellee cheerfully contributes two other cases 
which take appellant's view: Swift v. Rounds, (1896) 19 
Iv. I. 527 s. c. 35 Atl. 45. 33 L. R. A. 561 ai)d Sallies v. 
Johnson, et ux (Conn. 1911) 81 Atl. 974. The latter 
case is only a dictum but it doubtless settle^ the law in 
Connecticut in favor of appellant's contention but it is 
interesting to note that the Court, in the course of its 
opinion says, “one of the exceptions under pur law and 
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one existing in many jurisdictions and denied in more, 
is that the promise to do a future act coupled with a 
present intention not to fulfil the promise, will consti¬ 
tute a fraudulent promise," thereby conceding that the 
majority of the authories are against the exception 
claimed. 

Turning to the text writers, Sir Frederick Pollock 
raises the question without answering it, (Pollock, Torts 
6th Ed. p. 278 and note.) Kerr and Jaggard are clearly 
against the exception contended for, (Kerr, Fraud and 
Mistake, Bump's Am. Ed. p. SS; Jaggard, Torts, (1895) 
p. 582). Cooley and Bigelow are quoted in favor of the 
exception, (Cooley Torts, 3d ed. (1909) p. 929 *969; 
Bigelow, Torts 7th Ed. Sections 124 to 126) but query 
whether or not Cooley is speaking specifically of an ac¬ 
tion for deceit, while Bigelow appears to abandon the 
present distinction between present and future facts en¬ 
tirely and draws the line between things “which are 
prsuasive of action and things which are not,” (Sec. 
126 ). 

It is submitted that despite certain general expres¬ 
sions to the contrary, which are found in certain digests 
and which it is believed rest on a superficial examina¬ 
tion of the cases, in about two-thirds of the jurisdictions 
in which the point has been squarely raised, the excep¬ 
tion contended for has been rejected; and included in 
this majority are the great commercial states of New' 
York, Massachesetts and Illinois. 

As a matter of theory it is easy to see that there is 
something to be said for the exception but it is submitted 
that it is also easv to see that it is likelv to have the most 
serious practical disadvantages if adopted. It would 
enable any plaintiff to turn an ordinary action for 
breach of contract into a tort action for deceit (with im¬ 
portant consequences especially in the States which per¬ 
mit arrest of the person for fraud) merely by alleging 
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that the defendant did not intend to abide by a contract 
at the time he made it. 

(b) ‘‘THE ALSOP AWARD WAS DISTRIBUTED BY THE! 
HONORABLE THE SECRETARY OF STATE UNDER THE PROVIS¬ 
IONS OF THE ACT OF FEBRUARY 27, 1890. (2^ STATUTES 

P. 32) WHICH IMPOSES UPON THE SECRETARY THE DUTY 
TO DETERMINE THE AMOUNTS DUE CLAIMANTS RESPEC 
T1VELY, AND NOT BY VIRTUE OF ANY AGREEMENT OF 
PARTIES HOWEVER BROUGHT ABOUT.” 

One of the grounds of demurrer and therefore of 
defendant’s motion to dismiss the case is that the Alosp 
Award was distributed by the Secretary of State 
under the law and not by virtue of any agreement with 
private parties in interest. Plaintiff’s theory in this case 
as set forth in her declaration is that the t)tle to the 
fund received by the United States from Chile under the 
Alsop Award, when received, either by virtue of the 
Award or of the first distribution agreement “vested 
in the representatives” (R. p. 5) of the members of 
Term 11, of Alsop & Company in the amounts fixed by 
the first plan of distribution, and was thereafter ‘trans¬ 
ferred’ (R. p. 7) to the representatives of Term 9 by the 
second distribution agreement brought about by the al¬ 
leged misrepresentations of the defendant. Unfortu- 
natelv for this theory it runs counter to an internat- 

«/ V 

ional protocol between the United States and Chile, and 
a Statute of the United States, both of which the court 
notices judicially. 

The protocol between the United States and Chile 
under which the King of England acted as arbitrator 
does not mention Alsop & Company. It recites the 
inability of the high contracting parties to “agree as to 
the amount equitably due the claimants in the Alsop 
claim”, and provides that His Britannic Majesty shall 
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determine what amount, if any, is equitably due said 
claimants.” (See pamphlet published by the Depart¬ 
ment of State entitled “Award Pronounced by His 
Majesty King George V.” etc., Washington, 1911; 
American Journal of International Law. Vol. 5, (1911), 
p. 1080. The iAward of the King of England (which it 
is submitted the court will also notice judically) merely 
determines that a certain amount is “equitably due to 
the representatives of the firm of Alsop and Company” 
(pamphlet supra, p. 32, Am Jur. Int. Law, Vol. 5. 1911, 
p. 1107.) 

The Act of February 27, 1S9G, 29 Statute p. 32, 
reads as follows: 

‘•Hereafter all moneys received by the Secre¬ 
tary of State from foreign governments and other 
sources, in trust for citizens of the United States 
or others, shall be deposited and covered into the 
the treasury. 

“The Secretary of State shall determine the 
amounts due claimants respectively from each of 
such trust funds, and certify the same to the Sec- 
retarv of the Treasury, who shall, upon the presen¬ 
tation of the certificates of the Secretary of State, 
pay the amounts so found to be due. 

“Each of the trust funds covered into the 
Treasury as aforesaid is hereby appropriated for 
the payment of the ascertained beneficiaries there¬ 
of of the certificates herein provided for.” 

It appears, therefore, that just as the King of 
England was empowered by an international protocol 
<o determine as between the United States and Chile 
the amount “equitably due the claimants in the Alsop 
claim” the Secretary of State of the United States was 
authorized and directed by a municipal Statute to “de¬ 
termine the amounts due claimants, respectively”. The 
law presumes even if the declaration did not as a 
matter of fact show (R. p. 7) that the Secretary dis- 
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charged his statutory duty and it is submitted that 
counsel for the defendant might safely rest tl^is part of 
his case exclusively on the judicial knowledge of the 
Court that the distribution of which the plaintiff com¬ 
plains was brought about by the determination of the 
Secretary of State of the United States acting judici¬ 
ally as a special tribunal under a statute of the United 
States and not by any representations or misrepresenta¬ 
tions which the defendant could have made to the 
plaintiff. j 

But it is submitted that the judicial knowledge of 
the court does not stop here, and that it is authorized 
in its sound discretion, even it is not required, to notice 
judicially the determination which the Secretary of 
States actually made in the discharge of his statutory 
duty and the ground of his action. (This either for the 
reason that it was the act of “a high executive officer of 
the United States”, see “Cyc”. title “Evidenc‘d” Vol. 16, 
page 904 and cases cited, or that the Secretary's action 
in this matter is a judicial action in a proceeding con¬ 
nected with the present case, see Wigmore, Evidence, 
section 2579 and cases cited.) 

The Secretary of State in the discharge ofj his statu¬ 
tory duty made an order of distribution finding that 
certain persons “are the claimants in this chse within 
the meaning of said statute [i. e. the Act of February 
27, 1896, supra], and are entitled to share in the Award 
in the proportion indicated.” (Pamphlet ^Distribu¬ 
tion of the Alsop Award” published by the Department 
of State, Washington, 1912, p. 5). Thereafter the Sec¬ 
retary directed issuance of certificates to the Secretary 
of the Treasury in favor of the following persons 
(among others) in the following amounts: 





Estate of Stanhope Prevost.8 71,957.41 

Estate of George G. Hobson.$144,189.40 

(Distribution pamphlet, supra, p. 6.) 


As explanatory of his ruling the Secretary appends 
gn opinion of the Solicitor of the State Department, 
which he adopts “as to its conclusions of law and fact”, 
i Distribution pamphlet, supra, p. 5) This is an elab¬ 
orate and carefully reasoned opinion. It holds at the 
threshold that the Alsop Award, like other inter¬ 
national awards, was when received, a “national fund” 
as to which the claimants possessed “no strict legal or 


equitable rights, but only, at most, a moral interest”, 
i Distribution pamphlet, supra, p. 33) citing Williams 
vs. Heard (1890), 140 V. S. 529, at 537; La Abra Silver 
Mining Company vs. United States, (1899), 1<5 U. S. 
423 at 458. 


The scope of the Secretary's jurisdiction is next 
considered, it being pointed out that the word “claim¬ 
ants”. as used in the statute, might be used either in its 


international or its municipal sense, i. e. it might mean 


either: 


(1) -‘Those having initial or primary rights, 
that is, those who have rights by reason of having 
suffered the injury at the hands of the foreign 
government, who will, under normal conditions, be 
those for whom this Government intervenes; and 
(2) those who have secondary or derivative rights, 
that is, rights arising either by operation of law or 
out of transactions between themselves and the 
persons having the primordial rights. These will 
be such rights, for example, as result from inher- 
intance, assignments, bargain and sale, etc.” (Dis¬ 
tribution pamphlet, p. 37). 

After careful consideration it is held that: 


“The jurisdiction conferred on the Secretary 
of State by the Statute in question should be re- 
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garded, interpreted, and enforced as extending 
merely to the determination of the initial or 
primordial rights, leaving to the ordinary courts 
of justice the function of passing upon the com¬ 
plicated questions of law and fact which must of 
necessity arise in connection with the determina¬ 
tion of all secondary or derivative rights.” (Dis¬ 
tribution pamphlet p. 43.) 

The opinion next holds that “the Departihent inter¬ 
vened for individual American citizens and not for 
the firm of Alsop & Company”, (Distribution pamphlet, 
supre, p. 53) and after an elaborate consideration of the 
of the evidence finds that the Alsop claim, which grew 
out of a debt from the Bolivian Government to one 
Pedro Lopez Gama, which was later assigned by Gama 
to Alsop & Company, belonged, unquestionably, as to 
about six-sevenths of it. and perhaps as to the remaining 
seventh, to representatives of the partners qf Alsop & 
Company, Term 0. (See detailed discussion! Distribu¬ 
tion pamphlet, pp. 34-74, particularly pages l5fi, 60, 07, 
(50 and 74). Only after reaching this conclusion on 
page 74 does the opinion go on to point out thjat it is not 
necessary to pursue the question as to the exjaet owner¬ 
ship of this one-seventh interest further since the repre¬ 
sentatives of all partners of both Terms had signed an 
agreement of distribution consenting to a distribution 
of the entire Award to the representatives of the part¬ 
ners of Term 0. It is respectfully submitted that the 
determination of the Secretary of State, und^r the stat¬ 
ute, is, as a matter of law, itself fatal to the success of 
the plaintiff's case. 

(C) THE DECLARATION UTTERLY FAILS TO SHOW LEGAL 
DAMAGE TO TIIE PLAINTIFF. 

| 

j 

The defendant's fourth ground of demurijer and one 
of his grounds for his motion to dismiss, is as follows: 




“The facts set forth in the amended declara¬ 
tion negative the possibility of the plaintiff having 
suffered any damage, in a legal sense, by reason of 
the defendant’s alleged misrepresentations”. (K. 

pp. 11,16). 

It is submitted that plaintiff fails to allege any¬ 
thing from which legal damage can be inferred, not only 
because the chain of causal connection is broken by the 
finding of the Secretary of State which governed the 
distribution of the Alsop Award, as argued supra, but 
because the plaintiff's allegations are so vague, uncer¬ 
tain, inconsistent and indefinite, both as to the mis¬ 
representations the defendant is alleged to have made, 
and as to the plaintiff's interest in the premises, and as 
to how that interest was damaged, as to preclude the 
possibility of the plaintiff showing any legal measure 
of damages under her declaration. 

Jackson & Sharp Company vs. Fay, (1902), 20 
App. D. C. p. 103, at 112, holds a declaration in deceit, 
demurrable because of insufficient allegations in re¬ 
spect to the damages sustained, and holds that the 
declaration lhust show that plaintiff “has sustained 

some appreciable damage”. 

It is therefore respectfully submitted that the de¬ 
cision of the court below dismissing this case should 
be sustained: 

First: Because the plaintiff, having obtained leave 
to amend, failed to comply with the order of the court 
premitting the amendment; and 

Second : Because the amended declaration, upon 
which plaintiff elected to stand, states no cause of action. 

Respectfully Submitted, 

FREDERICK DE C. FAUST 
CHARLES F. WILSON 
WILLIAM C. DENNIS, 

Attorneys for Appellee. 
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APRIL TERM, 1917. 


No. 3092. 


TERESA 0. DE PREVOST, Appellant, 


vs. 


ROBERT A. T OUNG, Appellee. 


MOTION TO AFFIRM. 


Comes now the appellee by his attorneys and respectfully 
moves the court to affirm the order of the court below dis¬ 
missing this case for the reasons given in the opinjion and 
memorandum filed by the court below herein, and ifpon the 
ground that, although the record may show that this court 
lias jurisdiction of the case, the question on which the juris¬ 
diction and right of review depends is so “manifestly frivo¬ 
lous as not to require further argument,” as more fully ap¬ 
pears by the statement hereto appended of the points or 











questions .levied by the court below and the ground upon 

which this motion is made. 

FREDERICK DE C. FA 1ST, 

CHARLES F. WILSON, 

WILLIAM C. DENNIS, 

Attorney* for the Appellee. 

Chaunoey Ilackett, Esq., Tench T. Marve, Esq., Attor- 
nevs for tlic Appellant: 

Please take notice that on the 12th day of May, 1917 the 
above motion will he submitted to the Court of Appeals of 
the District of Columbia for the decision of the court thereon. 

FREDERICK DE C. FAUST, 
CHARLES F. WILSON, 

WILLIAM C. DENNIS, 

Attorneys for the Appellee. 

A copy of the motion papers herein has been received this 
9th dav of May, 1917. 


Attorneys for Appellants. 


Statement. 


This is a common-law action for deceit. The case went to 
trial before a jury in the ordinary way. The result of'that 
trial and the subsequent proceedings arc stated as follows, in 
the opinion of the court below, in passing upon a motion to 
strike out the amended declaration: 

j 

"At the conclusion of the plaintiffs case in chief 
a motion was made on behalf of the defendant for <i 
directed verdict, and the court intimating that the 
motion would have to lie granted, but suggesting the 
I’o su ility of aii amended declaration, th<[ pluTntiff 
a.-ked leave to withdraw a juror and to amend This 
leave was granted, and the amended dec-larition. the 
subject of the pending motion and demurrer was 
thereupon filed” (R., p. IS). * * * ‘The amended 
declaration states no different cause of actlion than 
that set forth in the original declaration, that! is to <av 
14 state< n ? different cause of action that might be 
permitted in an amended declaration grow hi"' out of 
the same set of facts alleged in the oriainaJ declara¬ 
tion and admitted to be established bv the plaintiffs 
testimony thereunder, it is far more elaborate than 
the original declaration. That consisted of less than 
three pages of typewritten matter. In some respects 
it is more specific than the original declaration, but it 
lemains an action for damages as and for a deceit or 
false representation; and it is fairly to be assumed that 
the testimony of essential facts in support! thereof 

t-o" 1 i i 1,0 s i une , as tIlat introduced on the plain- 
tdl's behalf under the original declaration. 

"If the court is correct in this, another trial would 
oe as vain as the first one. Of course, in giving leave 
to the plaintiff to amend, the court did not intend 
even if it. had the power to do so, to give simply an¬ 
other opportunity to the plaintiff to introduce! under 
an amended declaration, the same testimony us to the 
essential facts as offered at the trial heretofore had 
and upon which testimony the court would be com- 


pelled to direct a verdict for the defendant” 
22,23), 


(IT, pp. 
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The court therefore struck out. the amended declaration 
and dismissed the case and plaintiff duly excepted and noted 
an appeal. Appellant thereafter made a motion to modify 
the opinion of the court. In overruling this motion the court 

below said: 


"Attention is again called to the fact that at the 
conclusion of the plaintiff s case when the case was 
being tried, a motion for a directed verdict in favor 
of the defendant was made. When confronted with 
this motion, the plaintiff asked leave to withdraw a 
juror and amend her declaration. r l his was done 
after the court had indicated that the motion to di¬ 
rect. a verdict would have to he granted. At that mo¬ 
ment. the plaintiff, if she believed that she had made 
out a prima fticir case entitling her to go to the jury, 
should have stood upon the case so made and, upon 
a verdict for the defendant having been directed, ex¬ 
cepted thereto and taken an appeal to the Court of 
Appeals. That she did not pursue this course entirely 
justifies the conclusion that she concurred in the basis 
of the motion for a directed verdict. ' (R.,pp. 38, 30.) 


In other words, plaintiff went to trial, and when con¬ 
fronted with a directed verdict or with the suggestion of the 
court that leave to withdraw a juror and amend would bo 
granted if the plaintiff desired to present her case on a. dif¬ 
ferent theory, the plaintiff accepted the second alternative, 
asked and obtained leave to amend and did amend, but not 
on a different theory. The amended declaration is simply the 


original declaration elaborated and expanded by the insertion 
of a number of evidentiary facts. Appellant having elected 
to amend arid having tried to amend and failed, now seeks 
to be put in the same position that she would have been in il 
she had never asked leave to amend or had amended sueeess- 


fuUv. 

In commenting on a situation which it is submitted was 
essentially similar to that obtaining in this case, although of 
course not identical, your honors said: 


“The request to withdraw a juror and to discharge 
the jury- because a declaration is found to be imperfect, 
and the grant of such request upon the condition that 
the declaration will accordingly be amended, coupled 
with a subsequent refusal without just cause to make 
the amendment and the purpose necessarily incident 
thereto to go to another trial by jury without amend¬ 
ment, might justly be regarded as a juggling with the 
administration of justice and a fraud upon the rights 
of other parties, for which a dismissal would be emi¬ 
nently proper, if such course were not pursued, as we 
believe it was in this case, in good faith. Bijt whether 
pursued in good faith or in bad faith, it is ja practice 
that cannot be allowed.” * * * (Jackson vs. 

Emmons, 13 App. D. C., 2(59 at 271.) 


FREDERICK DE C. FAUST, 
CHARLES E. WILSON, 
WILLIAM C. DENNIS, 

Attorneys for the Appellee. 
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